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ro THE RIGHT HONOURABLE | 


. 
LLOYD LORD KENYON, 


LORD CHIEF JUSTICE or ras COURT or KING BENCH, 
FROM MOTIVES 
or SINCERE RESPECT AND VENERATION 
Fox THOSE DISTINGUISHED AN D VALUABLE QUALITIES, 
| OF GREAT LEGAL KNOWLEDGE, EXTENSIVE ABILITIES, 
: AND UNWEARIED APPLICATION 85 
11 
1 Tus ADMINISTRATION or on JUSTICE OF HIS COUNTRY, 


IN DISCHARGE OF THE DUTIES 


OF THAT HIGH AND IMPORTANT OFFICE 
1 * 
CHIEF JUSTICE OF ENGLAND, 
| THE FOLLOWING WORK 
1s wITH THE GREATEST DEFERENCE 


* 


GENERAL INTRODUCTION. 


| CTIONS at Ni 2 Pris are the differerit 
Modes of Redreſs which the Law has 
given, where, by the Verdict of a Jury, the 
Party injured recovers Da Ages proportioned to 
the huber he has ſuſtained. 


Theſe Damages ariſe either from the Breach 
of any Contract which the Parties have entered 

into, or from the Commiſſion of ſome poſitive 
| Injury or Wrong unconnected with any Contract 
or Agreement whatever. | 


= Actions at N 77 Pris are therefore reducible 
to the two Heads of, Actions founded on Con- 
tracts, or on Torts and Wrongs. 


AQions founded on Commit are either on 
imple Contracts as verbal Agreements, Notes, or 
Contracts unſealed; or on ſpecial Contracts, as 
Deeds, Inftruments under Seal, Recognizances . 
or Judgments. 


| Theſe form the Actions of 1/7. Aſſumpſit; 
2dly, Debt; 3dly, Covenant.—The firſt on ſim- ; 
ple, the two latter on ſpecial Contracts. 


| AAions founded on Torts or . Wrongs conſti- 
: tute what are termed Actions of Tre efpaſs. 


Treſ) pa 


GENERAL INTRODUCTION. 


Freſ paſs is either & et armis or on the Caſe, 


that is, where the Treſpaſs is immediately injurious, 
and accompanied with ſome degree of Force or 
Violence, or where it is unaccompanied with | 


Force, and in its „ only ur ius. 


Both Species of Addions may be divided into 


Actions of Treſpaſs, as they reſpect I, the 
Perſon, 24, Perſonal ds 340 D, Real Pro- 
perty or Chattels real. 


Treſpaſs vi et armis therefore is diviſible into 
the Actions of 1/, Aſſault and Battery, 24/, 


Falſe Impriſonment, 34%, Adultery, or Treſpaſs 


conſidered with reference to the Perſon, 4475, 
Replevin, 5%, Treſpaſs, properly ſo called, or 


Treſpaſs with reſpe& to perſonal Property, and 


6th, Ejectment, or Treſpaſs with reference to 


real Property. 


Treſpaſs on the Caſe is in like Manner divi- 


ſible into 1/7, Slander, 24/y, Malicious Proſecu- 


tion, or Caſe conſidered with reference to the 
Perſon, 3dly, Trover, or Caſe conſidered with 
reference to perſonal Property, 4thip, Treſpaſs 


on the Caſe, properly ſo called, which takes in 


Injuries to real Property. 


Of each of theſe I ſhall proceed to treat in 
their Order. 
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THE 


THE CASES 


IN 


THE FIRST VOLUME. 


A. I [Andrew's caſe 


A Bernethy v. Landale P 113 
Abbot v. Smith 117 


Abbot Y. Chapman 149 
Abſolem v. Knight 279 
Acheſon v. Fountain — 

African Company v. Maſon 228 
Allen v. Hearn 18 
Allen v. Dockwra = 46 

Aldſworth's caſe 88 
Allen v. Reſcous 5 89 
Alderton v. Scrimſhire 108 
Alyſon v. Byſton 210 

- Aloff v. Scrimſhaw 281 
Allan». Heber JT |, 

Aleberry v. Walby 354 
2 See,, 
Alden v. Blague | 377 

Allen v. Allen 410 

Amyon v. Shore 390 

Ancher v. Bank of England 24 
| Anderſon v. George 50 

Anſon v. Bailey | 55 


* 


Annandale, marchioneſs of v. 
Harris 194 


Fuge 314 
Appletree v. Sweetapple 56 
Archb. of Canterb. v. Houſe 218 


Same v. Cooper | ib. 
Ards v. Watkyns 222 
Arnold v. Baas 260 
Arnold v. Arnold 296 
Arlington lord v. Merrick 320 
Aſtley v. Reynolds "© 
Aſcue w. Hollingworth 216 
Aſhborough's caſe _— 
Afton v. Sharman 295 
Atkyns v. Hill 85 
Atkinſon v. Atkinſon 265 
Atkinſon v. Rawſon 289 
Auſten v. Gervas 133 
Auriol v. Thomas 180 
Ayliff v. Archdall 184 
Ayliff v. Ayliff 303 
B. 
Barber-ſurgeons Company v. 
Pelſon N . 6 


Barnaby 


The News of the Caſes 


Barnaby wv. Rigalt 


Barber v. Fletcher 
Barjeau v. Walmſley 
Barker v. Sutton 
Bailey v. Holdſtone 
Bainbridge v. Pickering 
Bailis v. Lucas 
Bartlett v. Robins 
Baker v. Rogers 
Baker v. Mortford 
Barrett v. Glubb 
Bailey v. Smeathman 
Barry v. Barry 
Bache v. Proctor 
Barker v. Parker 
Barclay v. Lucas 
Barker v. Bourne 
Babington v. Babington 
Baſkerville . Brown 
Barker w. Braham 
Barfoot v. Picard 
Barnfather v. Moffat 
Batchelor a. Gage 
Bally v. Well: 
Barker v. Beardwell 
| Barker vw. Damer 
Barker v. Flitwell 
Bateman v. Wood cock 
Ba rfoot v. Reynolds 
Barker v. Braham 
Baker v. Morley 
Bell v. Burrowes 
Bexwell w. Chriſtie 
Beardiley v. Baldwin 
Bean v. Stupart 
Hermon v. Woodbridge 


Beauchamp v. Neggin 


Bernard w. Saull 
Revis W. Lindſell 

| Feverley's caſe 

Bedo v. Saunderſon 
Bennet v. Filkins 
Bellaſis v. Burbrick 
Bernard v. Godſcall 
Beaver v. Lane 
Bickerſdike v. Bolman 
Birch v. Wright 


| 45 
Bank of England v. Newman 58 


Bird v. Bloſſe 
Bidgood Way 


{ Bigg v. Malin 


Bignoll v. Rogers 


Bird v. Culmer 


Birt v. Barlow _ 
Bliſſard Hurſt 
Black v. Peele 


Black ꝰ Glover 


Blocham v. Fell 


Bla ſhford wv. Buckingham 
Bland v. Haſelrig 


— — 


Blaney v. Hendrick 
Bladwell w. Huggin 
Bloſs v. Cutting 


Blake's caſe - 


Blackburn v. Mathias 
Blackwell v. Naſh 
Blackmore v. Tidderly 
Borough v. Skinner 
Bovey v. Caſtelmain 


. | Bower v. EBrampton 


Borough v. Perkins 
Bond v. Nutt 


Bourkermire v. Darnell 


Bourne v. Maſon 
Bolton v. Prentice 
Borthwick v. Carruthers 
Boldero v. Andrews 
Bond v. Iſaac 

Box v. Day 

Bower v. Swadlin 
Botton: ley . Brook 
Bond v. Green 
Bonafous v. Rybot 
Boulter v. Clark 


Bonham doctor's caſe 


Boas field v. Lee 
Brigg's cale 
Brickwood v. Fanſha w 
Bromley v. Frazcr 
Bridge v. Ca 

Morris 


Browning v. 


| Brown v. Bullen 


Broad v. Jolly, &c. 
Bradburn », Bradburn 


102 


127 


140 


224 


296 

430 
52 

© | 
62 

116 

127 


155 


1 
181 


232 


262 


377 
277 
335 


N „„ 4 . 


Bree v. Holbech 
Broom v. Hore 

Brett v. Marſh 
Broughton's caſe 
Brown v. Holyoake 
Bridges v. Williamſon 
Brett v. Cumberland 


| Brigſtock v. Stanyan ; 


Brudenell v. Roberts 
Brown v. Seymour 
Britton . Cole 
Brockwell v. Lock 
Burrows v. Jemino 
Butler v. Mallifley 
Bulſtrode v. Gilborne 
Buller v. Harriſon 
Buckley v. Collier 
Butcher v. Andrews 
Budd v. Berkenhead 
Button v. Downham 
Bullock v. Lincoln 
Buck vw. Barnard 
Buckland v. Brooke 
Burſton v. Ridley 
Buckley v. Pirk 
Burton v. Baines 
Burſlem v. Fern 
Byron v. Byron 


E. 


Carter v. Boehm 


Campbell v. Bourdieu 
Cazalet v. St. Barbe 
Campion v. Nicholas 
Cawer v. James 


— — — 


Cary v. Stephenſon | 
Capenhurſt v. Capenhurſt 
Carril v. Read 
Carter v. Downiſh 
Cameron v. Lightfoot 
Caſburn v. Ball 

Vor. I, 


422 
2860 


275 
313 


i 
N 
— 


162 | 


265 


309 


3 


in the FIRST VoLUuME. 


b 


Cary v. Criſp 163 
Capper v. Davenant 17 
Cecil v. Harris | 266 
Chamberlain v. Delarive 53 
Child v. Hardiman 124 
Cheveley v. Bond 151 
Chandler v. Vilett -- :..- 
Cheſterfield lord v. Janſen 189 
Cheſman v. Nainby 195 
Chamberlain v. Thorp 216 
Chetley v. Wood 238 
Churchwardens of St. Saviour 
Southwark v. Smith 343 
Chancellor v. Poole 349 
Chapman v. Dalton 357 
Chauntflower v. Prieſtley 381 
Chadwick v. Allen | 23 
[Clarke v. Shee | 5 
Clarke v. Godfrey 8 
Clayton v. Andrews 12 
Clarke v. Pigot 28 
Clarke v. Mundal 49 
Clarke v. Wright 103 
Clerk v. Bedford 144 
Clayton's caſe 188 
Clerk v. Tyſon 358 
Clayton v. Kynaſton 345 
dee ROPROnY 373 
Clark v. Othery 402 
Clark's caſe 416 
Clowes v. Brook 171 
Cook v. Cobham 22 
Connor v. Martyn 27 
Collins v. Butler 32 
Collett v. Griffith 34 
Coleman v. Sayer 564 
Cock v. Baker 102 
Corbet v. Poelnitz 125 
Collins v. Gibbs 129 
Cook v. Swinburn 134 
Cole v. Hawkins 136 
Cotes v. Harris 157 
Colgate v. Batchelor 195 
Collins v. Blantern 197 
Colborne v. Stockdale 251 
Cowper v. Longworth 2i6 
Cotton v. Weale 225. 
. Cole 


Te Names of the Caſes 


Cole v. Acorn 

Cotes v. Harris 
Collins v. Collins 
Cornwallis v. Sa very 


Collins v. Bunning 


Cormell v. Liſſet 
Cotes v. Wade 
Comber v. Watſon 
Cook v. Dixon 

Cottrell v. Hooke 
Coulter's caſe 
Corbett's caſe 

Coghlan v. Williamſon 
Combes's caſe 
Cooper v. Pollard 
Collings v. Silly 

Cole v. Shallet 
Coleman v. Sherwin 
Cookſon v. Cook 
Collins v. Thorogood 
Colt v. Howe 
Cockeroſt v. Smith 
Cook v. Bea! 
Cotterell v. Colby 
Coot v. Lightworth 
Coventry v. Apfley 
Collins v. Blantern 
Colton v. Goodridge 
Crow v. Rogers 
Crawford v. Whettall 
Cruſoe v. Bugby — 
Crookhay v. Woodward 
Croſwell v. Peachy 
Crane v. Hummerſtone 
Crawlev's caſe 

Criſp's v. Bainton 


5 


Da Coſta v. Jones 
Dawkes v. lord Deloraine 
Da Coſta v. Scandreut 
Darwent v. Walton 
Darby v. Boucher 

Dale v. Sollett 


270 
22 5 


276 


228 


162 


237 
247 
242 
276 
283 
289 
291 
300 
303 
325 


327 


335 
344 


347 


357 
363 
389 


2399 


401 


408 


423 
250 


252 
105 
215 


326 


371 
372| 
398 
414 
134 


17 
24 
69 


117 
169 


177 


Davis v. Churchman 218 
Davis v. Pepys BE © 
Dalton v. Selly | 264 
Davis v. Monkhouſe 292 
Darby v. Wilkins 
Davenant v. biſhop of Sarum 321 
Dare v. White 


Dehors v. Harriot 47 
Dean v. Dicker 79 
Deery v. dutcheſs of Maſtareen 
126 
| Deſborough v. Kelly 458 


Dean v. Crane 2:39 
Dean and chapter of Windſor 
Zee — 3 
Denham v. Stephenſon 242 
Dingwall v. Dunſter 63 


Dixon v. Cowper 145 
Dickinſon v. Davis 397 
Dougal v. Bowman 169 
Dodd v. Dawſon 271 
Dowdall's cafe 308 
Douſe v. Earl 328 
Dobron v. Crew 340 
Douglas v. Hall 390 
Doyley v. White 408 
Downs v. Schrymſhire 397 
Drage v. Netter I 76 
Drage v. Brand 333 
Duppa v. Gerrard | 7 
Dutton v. Poole „ 


Duke of Hamilton v. lord Mohun 


197 
Dunn v. Vacher 295 
Dupleſſis v. Chalk 234 


Dutch Weſt-India Company v. 
Vanmoſes | 


231 
Dyer v. Miſſing 41} 
Dye v. Olive 421 


Earl v. Harris 
Earle v. Peele 


Eaſt-India company 


309 
399 


Birrer es oe ee A es. 


"AY 1 


in "ts FinsT VoLvue; 


Eaſt Skidmore v. Vaudſtevan 344 


Eaton v. Jaques 
Earle v. Plummer 
Eccles v. Lambert 


Edie v. Faſt- India company 


Eden v. Parkinſon 
Edſar v. Smart 
Elliot v. Cowper 
Elton v. Brogden 
Ellis v. Ellis 
Elrington v. Doſham 
Ellcot v. Blake 

Ellen v. Bote 
Empſon v Bathurſt 
Entick v. Carrington 
Erſkine v. Murray 
Eſcott v. Milward 
Etherington v. Parrot 
Evans v. Underwood 
Evans v. Mann 
Evelyn v. Chicheſter 
Everett v. Geary 


F. 


Farmer v. Davis 
Faickney v. Reynous 
Farrow v. Chevalier 
Farrer v. Spelling 


Feltham v. 15 


Fetherſtone v. Habe 
Fenner v. Meares 
Fenton v. Emblers 
Ferrand v. Pierſon 
Fetter v. Beale 

Fiſher v. Pomfret 

Fiſh v. Hutchinſon 
Finch v. Wilſon 
Fiſher v. Emerton 
Fiſher v. Lane 
Field v. Hancock 

Fiſh v. Miller | 
Fleareau v. Thornhill 
Fletcher v. Sandys 


351 


Fletcher v. Harcot 
Floyer v. Edwards 


Fletcher v. Hennin gton 


Foſter v. Wilmer 


Fowler v. Sir John W 


Forbes v. Wale 
Fowler v. Jones 
Fooler v. Cooke 
Foſter v. Mapes 
Fox v. Swan 
Force v. Vines 


| Foſter v. Taylor 


Franklin v. Braddell 
Frampton v. Coulſon 


) | French v. Watſon 


Frewin v. Paynton 
Freeman v. Stacey 
Freeman v. Hyett 
Freke v. Thomas 


Frontin v. Small 


French v. Trewin 


Friend v. Eaſtabrook 


Francis v. Ley 


| Fullwell v. Hall ; 
Fytche v biſhop of London 


G. 


Garnham ». Burnett 


Gardiner v. Croſdale 


Gall+way v. Suſach 
Gawden v. Draper 


[See v. Brown 


George v. Butcher 
Genbaldo v. Cognoni 
Gervis v. Peade 
Gidley v. Williams 
Giles v Hart | 
Gilbert v. Bath 
Gilbert v. Fletcher 
Gibbons v. Pepper 
Glyn v. Vates 


| Glaſcock v. Morgan 


Glover v. Black 
Goſs a v. Nelſon. 


385, 


The "Names of the Caſes 


Gooſtrey v. Mead 
Goodman v. Shipway 
Gordon v. Morley 
Goſs v. Withers 
Gonzales v. Sladen 
Godier v. Lake 
Gould v. Johnſon 
Godolphin v. Tudor 
Goddard v. Cox 
Goodwin v. Newton 
Gower v. Hunt | 
Gooch's caſe 
Godfrey v. Newton 
Godfrey v. Norris 
Gowlett v. Hanforth 
Goodwin vw. Crowle 
Gregg's caſe 
Green v. Harrington 
Grant v. Vaughan 
Green v. Young 
Grieſly w. Lowther 
Grace v. Smith 
Gregory v. Nevill 
Green v. Brown 
Gray v. Mendez 
Green v. Rivett 
Graham v. Benton 
Gregſon v. Heather 
Gradell v. Tyſon 
Griffith v. Goodhand 
Greſcot v. Green 
Green v. Horne 
Green v. Goddard 
Gray v. Hart 
Groenvelt v. Burnwell 
Guichard v. Roberts 
Guy v. Kitchener 
Gyllom v. Stirrup 
Gyſe v. Ellis 


H. 


Haſſer v. Wallis 
Hard's caſe 
Hawkins v. Cardy 


19, 185 
29 


Hayling v. Mulhall 


Harris v. Benſon 
Hamilton v. Mendez 
Hawkes v. Saunders 
Hawkins v. Holmes 
Hazard v. Treadwell 
Harris v. Lee | 
Hatchett v. Baddeley 
Harris v. Collins 
Harman v. Owden 
Harris v. Oke 

Hand v. Dinely 
Hatton v. Morſe 
Hall v. Potter 
Hawkins vv. Plomer 
Hargrave's caſe 


Hawkſhaw v. Rawlings 


Hayford v. Andrews 


Harris v. Shipway 267 

| Haughton v. Shellcrols 283 

Harding v. Salkill _ 298 } 

Hambly v. - biſhop of Wincheſter : 

345 | 
N v. Field 362 
Hayman v. Rogers 365 
Hamſon v. Adihead 401 
Harriſon v. Bearcliff 407 
Heylin v. Adamſon 31 
Hernaman v. Rawden 113 
3 v, Hennings 131 
Heathcote v. Crookſhanks 149 
Heyling v. Huſkins I55 
Heyward v. Lomax 258 
Heath wy. Vermeden 265 
85 oo 374 
Hewſon v. Brown 270 
Hewlet y. Framingham 293 
Henley v. Philips 302 
Sir John Heydon's caſe 398 
| Hinton's caſe 35 
| Hibbert v. Carter 60 
Hill v. Wade 130 
Hibbert v. Courthope | 134 
Hill v. Hill 145 
Hilliard v. Cox 177 
Hill v. Holliſter 299 


Hitchcock 


reer 


G Ex DS oo wit a 


S 


9908 


130 
134 
145 
177 
299 
cock 


5 
5 
. 
E 1 
Hoare v. Whitmore 
5 
ö 
j 
! 


in the FI RS r Voruns; 


VIitchcock v. Skinner 


Jigginbotham's caſe 
ill v. Tempeſt 
| igginſon * Martyn 


2F$H1il v. Bateman 


illyfield v. p N 


owell v. Hanforth 
olme v. Barry 
oare v. Da Coſta 


Modgſon v. Richardſon 


olman . Johnſon 

oare v. Dawes 

olmes v. Twiſt 
Howard v. Jenniſon 


looker v. Quilter 
Howe v. Beech 
Molliſter v. Coulſon 
Hopkins v. Dewar 
Molt v. Ward 


obbs v. Tedcaſtle _ 


Mooker v. Quilter 


bare v. Mingay 
Holman w. Borough 

owlett v. Strickland 
odges V. Smith 

oe's caſe | 
ollingſworth w. Aon 
ooper v. Shepherd 
older v. Taylor 


ookes v. Swaine 
olford v. Hatch 
owe v. Planner 
orton v. Byles 
owell v. Main 
olford v. Parker 
odges v. Smith 

ul! v. Pitfield 
udſon wv. Brent 
uſcomb v. Standing 
unter v. Sampſon 
Iumble v. Glover 
ulm v. Saunders 
ulland v. Malkin 
ull v. Winchfield 


428 


244 


329 


386 


412 
414 
426 


20 


$7 | 
ib. 


67 


69 


91 


115 
130 

137 
140 


148 
157 


163 
174 


209 
244 


209 


233 
272 
281 
282 
284 


307 


313 
340 


317 


348 


387 
390 
246 


— 248 


ib. 


51 


123 
186 


213 


201 
236 
264 


239 ; 


Hunt v. Cope _ | 
Humphries v. Vaughan 
Hutchinſon v. Sturges 
Hurd v. Fletcher 
Hunlock v. Blacklow 
Hughes v. Rickman 


I and J. 


Jacob v. Allen 
Jayſon v. Raſh 
Jenny v. Herle 
Jefferies v. Auſten 
Jennys v. Fawler 
Jermyn v. Lucas 
Jeſtons v. Brooke 
Jefferies . Barrow 
Incledon v. Cripps | 


—_— 


Jones v. Randall 
Jocelyn v. Laſerre 
Johnſon v. Kenyon 
Johnſon v. Sutton 
Jones v. Small 
Jones v. Hill 
Jordan v. Jordan 
Johnſon v. Smith 
Johnſon v. Lancaſter 
Johns v. Lawrence 
Johnſon v. Carre 


— 


— 


Jones v. Pope 

Jones v. Maſon 
Jones v. Berkley 
Jones v. Smith 
Johns v. Smith 
Jones v. Williams 
Jenk's caſe 

lam v. Hitchcock 


. 


X. 


Kent v. Bird 60 
| Kellock 


Kellock v. Robinſon 
Kenyon v. Berthon 
Kendal w. Andrews 
Kemp v. Goodall 
Ketſey's caſe 

Kellow v. Rowden 
King v. Burrell 
King v. J horn 
Kitchin wv. Campbell 


King v. Bray 
King v. Robinſon 
King v. Walker 


__ Kirton vw. Elliott 


Kitſon v. Fagg 

Kingſton v. Preſton 
Kitchen v. Buckley 
Kirby v. Hanſaker 


King w. Phippard 


Knight v. Cambridge 


Knight v. Cox 
Konan w. Kemiſe 


L. 


Langford v. Tyler 
Lake v. Hayes 
Lambert v. Pack 
Lavabre w. Wilſon 


Lampleigh v. Braithwaite 


2 1 


Laneret v. Rivett 
D. Layfield 
Lacon v. Lacon 
Lambert v. Whitby 


Lancaſhire v. Killingworth 


Law v. Law 
Laughter's eaſe 
Laborde v. Pegus 


Landydale wv. Cherry 


Lanning v. Lovering 


Laughwell v. Palmer 


Lacy d. K inaſton 
Lane v. Degberg 
Lawrence v. Cox 


The Names of the Caſes 


50 Le Cras v. Hughes 


66 Lewis v. Rucker 


115 | Legliſe v. Champante 


260 


Lee w. Walſh 


269 Legate v. Pinchon 
24% ; Leadbeater D. Markland 


243 

27 
118 
175 
137 
141 


153 


170 
208 


1 


359 
367 
390 

81 
140 
350 


Lewis v. Willis 
Lee v. Coleſhill 
Lekeux v. Naſh 
Leaſe v. Box 
Leuknor v. Huntley 
Lemure v. Fooke 
Leigh v. Hanmer _ 
Leward v. Baſely 


Le Caux v. Eden 


Lilly v. Ever 
Lincoln v. Parr 
Lindon v. Hooper 


Lincoln (Earl of) v. Fiſher 2 1 


Littleton v. Hubins 
Lilly v. Hedges 
| oyd v. Lee 


| Lowe v. Waller 


{Lockyer 6 -Offley 


Lonchamp v. Kenny 


Lowe w. Peers 


Loff w. Kelbridge 
Lovelace v. Cockett 
Lofting v. Stevens 


Loane v. Caſey 
Lockhart v. Graham 


Lonſdale Ld. vv. Church 


London City of v. Greyme 
Loyd v. Tomkins 
Longham d. King 


| Loughfer . Williams 


Loggin v. Lord Orrery 


Lucas v. Haynes 
Lumley v. Palmer 
Lutwich v. Huſſey 


Luxton w. Robinſon 


Lucy and Livington 
Lynal v. Longbotham 


{ Lydell v. Metcalf 


in the FixsT VOLUME. 


59 2 e 5 Milner v. Crowdal 
871 . Miller v. Race 
1161 Mitford D. Wallicott | 
138 Mitchell v. Edie 
140 Mayor of tas V. Story 6 Milles v. Fletcher 
157 4 — of Exeter vw. Trimlett 7 Milles v. Milles | 
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INTRODUCTION. 


IN purſuance of the original diviſion 
of Actions into thoſe founded on 
Contracts, or on Torts, I ſhall in the 
firſt place conſider Actions founded on 


Contract. 


Theſe form the following Actions, 


l. Of Aſſumpſit, or Actions founded 
on ſimple Contract. 5 


adly, Of Debt, in which 1 Wb. 


ney due under ſpecial Contract or Inſtru- | 


ments under Seal are recovered. 


2dly, Of "Covenant; viel is founded 


on ſpecial Contract, or Deeds, and in 
which the ſum recovered is in the 


nature of Damages. 


CHAP- 


to the amount of the whole debt; and therefore a recovery 


PLZ, CAL G 


— 


. 


*CHAP TER No. 
THE ACTION OF ASSUMPSIT. 


SSUMPSIT is an action whereby damages are 
recovered for the breach of any promiſe, contract, or 
undertaking. CI 
Theſe contracts are either expreſs or implied: both are 
equal grounds of this action; for the obligations of natural 
juſtice are equally ſtrong as the moſt expreſs promiſe in the 
eye of the la. 5 | | 
Aſſumpfit is of two ſorts: 1ſt. Indebitatus afſump/it, $1ade's caſe, 
which in its nature is an action of debt, and lies in caſes 4 Co. 92. 
only where debt would lie: zd. A ſpecial afump/it, in which 
the damages are not in the nature of a debt, but as a com- 
penſation for injury; for in indebitatus afſſumpſit the plaintiff Id. 4 Ref. 
recovers not only damages for the ſpecial loſs, if any, but 4 Co. 94. b. 


in this action would be a good bar to an action of debt = 
brought upon the ſame contract. EE | _ 
In treating of this action I ſhall conſider it, 1ſt. On the 
ground of the contract itſelf: 2dly, As the contract has 
reference to the perſon: 3dly, The pleadings and evidence: 
4thly, The verdict and judgment. | | 


* 1, OF ASSUMPSIT, CONSIDERED WITH RE. X P. 2. 
FERENCE TO THE CONTRACT. 


Under this head may be conſidered, 1ſt. On what con- 
tracts this action may be maintained: 2dly, On what con- 
tracts it cannot be ſupported. And, 5 | 

iſt. On what Contradts it may be maintained. 

Theſe contracts are either implied or expreſs. 

12. Of implied Contradts. 

Aſumpfit being in its nature an equitable action, it is a Per Lord 
general deſcription of all caſes wherein it lies ; that the de- Mansfield, 
fendant is obliged by ties of natural equity and juſtice to ah, 
refund money which he may have received of the plaintiff's,” * 
or to pay it, if the plaintiff has a legal right to demand the 
ſame. Ir lies therefore, 175 

«* 1ſt. To recover back money paid under a miſtake, or Ibid. 
* through the deceit of the other party.“ | a 

As if an underwriter pay money on an inſurance of a 
ſhip ſuppoſed to be loſt, which afterwards arrives ſafe, he 
ſhall recover back the money ſo paid. 2 Burr. 1010. . 

2 = . 80 
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* P. g. * So where the plaintiff, being a feme ſole, married the de- 
Haſſer v. fendant Wallis, who was in truth married to another woman, 
Wallis. he made leaſes of her land, and received the rents ; plaintiff 
1 Salk. 28. after diſcovering the deceit brought indebitatus afſump/it 
againſt him for the rents ſo received and recovered. 
2 Burr. « 2d. To recover money paid for a confideration avhich 
0 85 & happens to fail.” | 5 | 
3 85 As where plaintiff had paid to defendant a ſum of money 
Eaſt. 250 3. for an annuity, the memorial of which not being duly re- 
Term. Rep. giſtered in purſuance of ſtat. 17 Geo. 3. 26. it was ſet aſide, 
732. and made void by the ſtatute; plaintiff, the grantee, was 
allowed to recover back the money ſo paid by this action. 
Stratton v. But where defendant had joined the perſon who ſold the 
ory © . annuity to the plaintiff merely as a ſecurity, but in reality 
> Terr, never received any part of the money, though he ſigned with 
Rep. 360. the other the receipt for the purchaſe-money, and the an- 
nuity was void under the ſtatute, not being regiſtered, it was 
adjudged that defendant was not liable ; for plaintiff had no 
equity on his fide, the defendant having received no part of 
: the purchaſe money. bo „„ 
Briggs So where plaintiff paid money to defendant, on defendant's 
3 30 promiſe to make him a leaſe of land, and before the leaſe 
7 made defendant was exicted, plaintiff recovered his money 
by this action, the conſideration not having been performed. 
* « 3d. To recover money paid to one acting under or in 
“ purſuance of a void authority.” EL 2 
As where H. having letters of adminiſtration, appointed 
defendant his attorney to receive money owing to the in- 
teſtate, who received the ſame, and paid it over to the ad- 
miniſtrator : afterwards a will appearing, the letters of ad- 
miniſtration were called in by citation and repealed, and the 
executor now brought afſump/it againſt the defendant for the 
money ſo received and held well to lie, for the adminiſtra- 
tion was void, and the attorney acted without any authority, 
and ſo an implied contra& is raiſed, and the defendant 
chargeable. 1 85 
Sir R. New- So where a ſum was ordered to be paid by the High Com- 
MER V- miſſion Court by plaintiff to defendant, plaintiff was afterward 
"Ld Raven allowed to recover it back, becauſe ordered to be paid by a 
742. void authority, the action being brought after the Revolution. 
2 Burr. « 4th. To recover money obtained from any one by ex- 
1012 „% tortion, tmpoſition, oppreſſion, or taking an undue advantage 
& of the party's ſituation.” | 
Aſtley v. As where plaintiff having pawned plate to the defendant 
Reynolds. for 20l. at the end of three years came to redeem it, and 
2 vtra.915- tendered 4/. being more than the legal intereſt for that time, 
the defendant refuſed to take leſs than io/.; plaintiff paid 
the 10. and had his goods, and now brought his action for 
the ſurplus aboye legal intereſt ſo extorted from him; and 2 
x ; a Cale 
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* 2 caſe made, the court held the action maintainable for the + P. 5. 
money ſo obtained from him againſt his conſent. Note, it 
was in this caſe objected, 1ſt. That the plaintiff. ſhould not 
have paid the money, but have brought trover; but this was 
2X over-ruled, as the plaintiff might want his plate immediately: 
- 2dly, That volenti non fit injuria, he having voluntarily paid 
his money. But, it was anſwered, that that only holds 
where the party has à freedom of exercuing his will, which 
2X here he had not. | : . | 
X So where plaintiff's brother was a bankrupt, and ſhe Smith v. 
was induced by an agent for the defendant, who was a prin- e 4 
cipal creditor, to give him 40. to ſign the bankrupt's certi- Doug! 07% 
ſicate, the money ſo paid for that purpoſe was allowed to be 
recovered back in this action, as oppreſſively and unjuſtly 
extorted from the plaintiff | | NE 
« 5th. This action lies to recover money embezz/ed, or 
« which any perſon has been defrauded of by cheating or 
& otherwiſe.” ? | ET : | 
As where defendant was nurſe to a perſon on his death- Whip v. 
bed, and when he died went off with the money he had Ty L 
about him, the adminiſtrator of the perſon deceaſed was al- Bull. N. P. 
| lowed to recover back the money ſo embezzled, by this ac- 130. 
| tion, as money had and received to the plaintiff's uſe ; and 
Lord Chief Juſtice Parker faid he would preſume a ſubſe- 
quent agreement, and the bringing the action is an admiſſion 
of ſuch conſent to make a contract of it. . 
* And the owner ſhall recover the property embezzled, * P. 6. 
though not in the hands of the perſon embezzling it.” 855 
As was this caſe, wherein a clerk to plaintiff had em- Clarke v. 
bezzled notes and money of his to a conſiderable amount, Shee & al. 
which he had paid away in the inſurance of tickets in the nn, 
lottery to the defendant, which inſurance was contrary to 
ſtat. 12 Geo. 3. ſec. 3. 36. it was held, That as theſe notes 
and money were not paid bond fide, but for an illegal conſi- 
dcration, and their identity could be traced, that the real 
owner ſhould recover them. oy 2 
* 6th. If money has been recovered in conſequence of 
« any judgment or adjudication, if ſuch was erroneous, and 
* 1s reverſed, the money ſhall be recovered back again by 
< this action; or where the judgment has been in an infe- 
< rior court, where, from the limits of its juriſdiction, the 
“ merits could not be aſcertained.” | . 
As where defendant levied money by ſeizing and ſelling Feltham v. 
the plaintiff's goods, under a juſtice's warrant, founded on Terry. 
a conviction, which conviction was afterwards quaſhed, it * On. 
was holden that an action for money had and received then B yer N. P. 
lay for the clear money produced by the ſale. PLD 131. 
e | Quot. 
B 2 go P. 479. 
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Moſes v. So where plaintiff had been ſued in an inferior court, and 
M.Farlane had matter of defence, which, if he could have pleaded, 
3 would have diſcharged him, but which, from the nature of 
> Black. the court, he could not do, and fo had judgment there 
Rep 219. * againſt him, he recovered the amount of ſuch judgment by 
S. C. this action. | | =_ 
* P. 7. Theſe are caſes of implied contracts, in which defendant, 
having obtained poſſeſhon of plaintiff's property, is com- 
pellable by this action to reſtore it. A ſimilar obligation 
ariſes where the law has given a claim againſt any one; in 
this action ſuch claim is aſſerted and recovered. | 3 
As in thoſe caſes: © 1ſt. If a perſon becomes a member 
& of any ſociety or company, he thereby agrees to abide by 
&« all legal claims ariſing againſt him from the bye-laws or lo- 
ic cal regulations of that ſociety to which he belongs.“ = 
Barber Sur- Therefore indebitatis afſumpht was held to lie againſt de- 
See bo i fendant for 20/. being the penalty forfeited by the bye-law of 
panyot Lon» i | : 2 
don v. Pel- the company for not ſerving the office of ſteward in purſuance 
ſon. of ſuch bye-law. | . 3 
of I 252. * So was the action held to lie for ſcavage, it being found to 
ayor of e eee (} 8 
L.ondou v. be due in London by cuſtom. 8 
Sory « 2d. And in general the implied conſent of every per 
Carth. 92. © ſon to abide by any legal deciſion or adjudication raiſes an 8 
e implied contract, which is the foundation of an afſump/fit.” MMF 
Bell v. Bur- Therefore, where by an act of parliament power was given 
EG B. to commiſſioners to divide common fields, and to make ſuch 
Bull. N. p” regulations and orders as they ſhould think fit, they awarded 
129, that all proprietors of land allotted to them, which had been | 
* P. 8. ploughed or manured ſince any corn had been reaped, ſhould | 
pay to the perſon who had manured it four ſhillings per acre, | 
Seward v. general indebitatus afſumpft was held to lie for it. | 
Baker: wo general indebitatus aſſumpfit was held to lie for tolls. 
Hil 2G. 3. $ So for petit cuſtoms indebitatus aſſumpſit lies. 
T.Rep.618. « 3d. Wherever the law has given to any perſon certain 


ee oe „fees or rewards for his employment or trouble, in this 
Trimlett. action they are recoverable.” | 

2 Will. 95. 3 F | 

„Sir WIL As where plaintiff in this ation recovered the fees due to 
liam Saun- him as Uſher of the Black Rod. | 

derſon v. + So the fees on being knighted were recovered a- 


3 1 gainſt defendant by the uſhers and daily waiters to the 


+ Duppa v. King. 
Gerrard, ＋ So where one was named a commiſhoner to examine wit- 


4 


Selk. 78. neſſes in a cauſe out of Chancery, and officiated accordingly, 


Stockh , . F 
A 2 he recovered his fees in this action. | 
ton. Salk. In this form of action Attornies recover their fees; as to 
330. whom it is enacted by ſtat. 3 J. 1. 7. fec. 1. that every at- 


torney * ſhall give to his clients true bills of all the charges 
* P. 9. of ſuit “ under his own hand, before he can charge his cli- 
“ent with payment thereof.“ : | F 
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and And by ſtat. 2 Geo. 2. 23. ,. 22. No attorney or ſoli- 

ed, 4 citor ſhall maintain any action for fees or diſburſements till 

of the expiration of one month after he ſhall have delivered 

ere to the party a bill of ſuch fees, &c. written in a common 

: by band and in Engliſb (except law terms and names of writs) 
and in words at length, except times and ſums, and ſub- 

ant, «© ſcribed with his proper hand.“ „ | | 

om- 1ft. If an attorney brings an action on his bill, the court Barnes 26. 

ion will ſtay proceedings till he has delivered a bill to defendant ; Clarke v. 


for before that, under the ſtatutes, he cannot maintain an 8 n 


action. 5 * 
; 2d. If the buſineſs has been done in the inferior courts, Brickwood 


* 
* 


5 
3 


cf 


ber | s 
by i defendant cannot take advantage of the ſtatute, that no bill v. Fanſhaw, 
lo- Jar been delivered ; for the ſtatute is confined to buſineſs done Show. 96. 


> > 


in the courts above. 


de- 3d. Though the ſtatute is a good plea to an indebitatus S. C. 
s of 2ſſump/it generally, yet to a ſpecial promiſe or inſimul compu- Salk. 86. 


taſſet it is no plea. e i | 
41h. The ſtatute does not extend to buſineſs done in con- Bull. N. P. 
veyancing, nor to the executor of an attorney; and it may p43... . 
be given in evidence on the general iſſue. Eve Crowdall. 
5th, The court will not ſtay proceedings on an attorney's Show. 338. 


er- | 
x06 bill, nor refer it to a Maſter, unleſs the“ buſineſs, or at leaſt * P. 10. 
„% part of the buſineſs, has been done in the court where the Gregg scaſe. 
"EAR action is brought. ga ee Ce 8 
ek 6th. And where an attorney has furniſhed his bill, and Williams v. 
ad the client does not refer it to a Maſter to have it taxed, but Frith. 


he drives the attorney to an action, the defendant ſhall not be Deugl. 188. 
admitted before a jury to queſtion the reaſonableneſs of the 
items contained in the bill. 
4th. Wherever the law has impoſed any duty upon a 
« perſon, and given him certain allowances or charges for 
&« it; he ſhall recover them in this action.“ | 
As where by ſtat. 22 Car. 2. c. 11. / 21. it is enacted, 
«© That the rates for cranage and wharfage on the river 
„ Thames ſhall be aſſeſſed and allowed by his Majeſty and 
Privy Council, and no others, be taken, and obliges whar- 
« fingers under a penalty, not to refuſe to ſuffer any goods 
or merchandiſe to be landed or ſhipped at or from ſuch 
= want”. -. | | io Sls | 
Cranage and wharfage may be recovered in aſſump ſit, but «,.. 
the duty muſt be . the 223 mY. to og 5 | 
create a debt, and therefore it is to be paid only for goods ac- 3Bvrr 1408. 
tually landed, and for which the wharf has been uſed ; not for 'Black-Rep. 
goods taken from on board the ſame veſſel and carried off in SO 2 85 
ighters while ſhe lay at the wharf. | DE, 
2. Theſe are the moſt material grounds of this ac- 
tion ariſing from the implication of law: I ſhall now 
„„ 5 ES “ proceed 


* P. * 


Borough v. 
Skinner. 
5 Burr. 


2639. 


Flureau v. 
"Thornhill. 
2 Black. 

© Rep. 1078. 


* P. 12. 


Borough v. 
Skinner. 
Alte. 


Towers v. 
Bennett. 
Sittings 
after Hil. 
266.3. B. R. 


Weſton v. 
Downes. 


Dougl. 23. 
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& & proceed to ſuch as ariſe more properly b expreſe u un- | 


« dertakings.” 


1ſt. The — 1 ſhall conſider are thoſe 1 upon 
Sales. 


This action founded on ſales may be either at the ſuit of 3 : 


the vendor for the price of the thing ſold, on the expreſs, or 


of the vendee to recover back the money he has paid, ſome 


deſect appearing in the thing ſold, or fraud in the vendor on ö 


the implied undertaking. 


For, iſt. ! if a contract is ade on a fale, it is always 
“ ſuppoſed that the vendor has a good title; if therefore 
&« there is any concealment of the circumſtances affecting the 
4 title, and vendee has paid the purchaſe money, he . | 


% wave the bargain and recover back his money.” 


As where defendant, who was an auCtioneer, had ſold an 1 : 


intereſt in land, for which the plaintiff had made a depoſit of 
5ol. But upon an objection to the title and the want of diſ- 
cloſure of ſome circumſtances, the plaintiff declined going | 


on with the contract, for ſufficient reaſon in the opinion bk. 3 N 


the court. In conſequence of which, plaintiff recovered back 


the depoſit ſo made. 
But in ſuch caſe where the title is not good, the perſon 


who had become the purchaſer can only recover back his e. 


poſit, with intereſt, not“ any farther damages for the ſuppoſed 
loſs of a good bargain. 

Note. In this cafe it did not appear that the auctioneer bad 
paid over the money to his principal. But the court ſeemed 
to be of opinion, that the auctioneer ſhould not part with any 
depoſit ſo made, till ſuch time as the ſale ſhould be finiſhed 
and | 227 ies and it ſhould appear in the event to whom it 
belonge 
hte was the caſe where there was no poſſeſſion deli 


S 


95 its. to the vendee of the thing purchaſed. If poſſeſnon 


has been given, this action will not lie unleſs the goods fo þ 
« purchaſed have been returned, for then the contract is at 
* an end and plaintiff may ſue for the money.” 

As where plaintiff purchaſed an horſe and chaiſe, for which | 
he paid nine guineas, and it was agreed at the time of the 
fale that if the horſe did not pleaſe the wife of the plainrif, 
he ſhould be at liberty within three days to return him. | 


Within the three days he did return him ang recovered back 


his money. 
« But where the contract is {till open no action will lie.” 
As where plaintiff purchaſed a pair of horſes for ſeventy 
guineas from defendant, but which he undertook to take back 
if returned within a month. The plaintiff did return the firſt 
pair within the month but took a ke cond pair, theſe he alſo 
| returned 


— mn — 


TELL r 


returned and took a third, which he alſo offered to return; * P. 1 3. 
but defendant refuſing to take them, he brought his action 

for money had and received, and held not to lie, the con- 

tract being ſtill open. = Ef 
2d. So when a purchaſe is made, if the money is paid Anon. 
and the thing contracted for is not delivered, vendee may Stra. 407. 


it of recover back the money ſo advanced in this action, this 

„ or ( diſaffirming the bargain otherwiſe, when the bargain is 2 Black. 

ſome made, the property of the goods is transferred to the ven- Com. 448. 

Ir on dee and that of the price to the vendor; and for that he 
may maintain afſumpfit even before delivery, 3 the 

ways „ ſale has been a good one. As to which thoſe points have 

efore © been ſettled.” „ ISS | 15 | 

> the 8 1ſt. If the vendor takes upon himſelf the delivery of the Veale v. 

may goods purchaſed, to the vendee he ſtands all riſques; but if Beale. 


the vendee points out the particular mode of conveyance by . 295. 


which the goods are to be ſent, and vendor ſends them ac- 
cording to ſuch direction and they miſcarry, vendee muſt 
F diſ. ſtand at the loſs. | 8 8 
= 2d. By the ſtatute of frauds 29 Car. 2. c. 5. /. 6. it is 
n of enacted, That no contract for the ſale of any goods or 
== © merchandize for the price of 10/. or upwards ſhall be 
X © good, unleſs the buyer accept part of the goods fold and 
erſon © actually receives the ſame, or gives ſomething in earneſt to 
s de.. bind the bargain : or there be ſome note or memorandum 
poſed din writing of the ſaid bargain made and ſigned by the par- 
(ties or their agents lawfully qualified” 


r had * Under this ſtatute it has been adjudged, | * P 2.4 
emed 1ſt. That it extends only to 4112 wherein the ſeller is Clayton v. 
h any 4 & to deliver the goods immediately and the buyer immedi- Andrews. 
:hed i ately to pay for them, that is to contracts executed, not 4 Burr. 2101. 
om it « to caſes wherein the contract is executory and the buyer is 


to be furniſhed with the goods in future and then to pay. 


deli- As where defendant beſpoke a chariot, and when it was Towers v. 
ſon made refuſed to take it: and on an action brought for the Sir]. Robin- 
ds ſo price pleaded that there was no earneſt or note in writing, and ſon. 
is at ſo that the contract was void under the ſtatute of frauds. But —— — 

it was ruled that the ſtatute did not extend to executory con- 
vhich tracts of this nature. | EE 
of the 2d.“ Goods fold at public auctions are not within this 
intiff, “ ſtatute, that is no earneſt or note in writing between the 

him. © parties is required.” 5 e 
back For where goods at an auction were knocked down to de- Simon v. 

ſendant and his name entered in the auctioneer's book as the Motivos. 
le. higheſt bidder; and he came next day and ſaw them weighed; 3 3 ” 
venty but failing to take them away, the auctioneer reſold them and '?* 
back then brought this action for the price. He pleaded the ſtatute 
«fr of frauds, but it was ruled that the auctioneer was to be con 
> alſo ſidered as agent for the buyer as well as the ſeller ; and that 


urned 


as ſuch ſetting down the name of the buyer, the price, &c. 
was a ſufficient memorandum in writing within the ſtatute. 
* P. 1 FI * 3d. It was decided in this caſe, rſt. That earneſt on 
Langford v. binds the bargain and gives the party a right to demand; but 
Admin. of a demand without payment of the money is void, for the 
Tyler. money muſt be paid at the taking away of the goods, as no 
I Salk. 113. other time for payment is appointed. 2d. That after earneſt 
given, the vendor cannot ſel] the goods without a default in 
the vendee ; and therefore if vendee does not come and 
pay for and take away the goods, the vendor ought to requeſt 
him to do ſo; and if he neglects, the vendor may ſell them 
again in convenient time after. | =— 
Pordage v. And whatever ſum is paid for earneſt, is to be deemed 
Cole. part of the price when the goods come to be paid for. 
x Saund. th, © But where a depoſit has been made, it ſhould ſeem 
319. &« that if vendee does not perform the bargain he ſhal! 
« forfeit ſuch depoſit ; which is the rule in equity.” 1 
Sn For where on a ſale under a decree, a part of the pur- 
Saville. Chaſe money was depoſited, and vendee afterwards refuſing 
1 P. Wms. to complete the purchaſe, the vendor filed his bill to compel 
745. the payment of the money and perfect the ſale; the cout 
| allowed the defendant (the vendee) to forfeit his depoſit ane 
give up all claim to the thing intended to be purchaſed. 4 
Bexwell v. And Note, That when a perſon ſends an article to an auc- |? 
Chriſtie. tion which advertiſes to ſell to the beſt bidder, with orders 
Cowp. 398 not to have it fold under ſuch a price; an action will not lie 
. 16. * againſt the auctioneer if he ſells it at a price leſs than that 
ſo mentioned, as ſuch dealings are a fraud on buyers; but it 
is otherwiſe had he ordered it not to be ſet up under ſuch a price. 
5th. By the ſame ſtatute 29 Car. 2. it is further enacted, 
* That if the goods are under 10/. value, if they are not 
& to be delivered within the year, no contract or ſale of them 
& ſhall be valid, except there ſhall be a note in writing ſigned # 
by the parties or their agents.“ | bi 
2d. The next ground of afſumpf/it on expreſs contracts,“ 
ſhall conſider as that ariſing from 9 5 FT E 


. * 328. 


| Wager J. 
per Lord « A ſumpſit will lie to recover a wager fairly won, and | 
Mansfield. © ariſing on a contingency, the event of which is then un- 
Cowp. 38. 4 known to both parties, but it muſt not be for a blind to an E 

“illegal or an immoral tranſaction, or to conceal ſimony, | 
“ uſury or bribery ; nor muſt it be inconſiſtent with the 
« ſound policy of the ſtate to ſupport it. | f 
iſt. © It is eſſential to a fair wager that it is contingent, | 
* and the event unknown to the parties at the time of laying 
* the wager ; for if either ſide have a certainty of winningy 
: 6e the wager is void.“ | . 
Lord March As where the wager in queſtion was between two young 


3 * the longeſt life of their reſpeQive fathers ; in fad, 
| | © EV at 


=" 


1 * 3 . r 


vat the time when the wager was laid the defendant's father * P. 1. 
| was dead, he having died the ſame day on which the wager 

was made; but at ſuch a diſtance, that the event could not 

be known for ſome days after. Defendant refuſed to pay 

r the on the ground that it was impoſſible he could win, his fa- 

is no ther being then dead when the wager was made, and ſo that 


rneſt as he could not win, he was not bound to pay. But it was 

ilt in held that the event being unknown, that it was a fair wager, 

and and plaintiff had judgment. a ins OE | 

queſt 80 where the wager was that a decree of the court of Jones « 

them Chancery would be reverſed in the Lords on appeal, and the Randall. 
"XX defendant attempted to evade payment. 1ſt. By aſſerting Cop. 37- 

emed that the wager was not fair from the circumſtance that the 

FF laws are poſitive and certain, and fo the event not contingent. 

ſeem MF 2dly. As being improper and diſgraceful, and ſo againſt 

ſhall "MF principle, to ſuppoſe that a deciſion would take place con- 
trary to right, and therefore that the court would not ſup- 

pur. port it. But it was held to be contingent the queſtion be- 

uſing ing clearly doubtful. 2dly. That it was neither improper 

mpel nor contrary to principle, and plaintiff recovered. _ 

cout 2d. © The ground of the wager muſt not be an immoral. 

t and © or indecent tranſadtion, for ſuch cannot be recovered.” 5 | 
Ass where the wager was upon the ſex of Mademoiſelle Da coſla v. 

auc- D*Eon, the action was held not to lie. 1ſt. Becauſe it Jones. 

ders affords an open to indecent and improper evidence. 2dly. p. 729. 

ot lie FF Becauſe the peace and character of a third perſon is mate- 5 

that rially injured by an inquiry in which ſuch perfon is not con- + P. 18 

but it cerned, but by the voluntary acts of two unintereſted per- 

rice. ſons is brought into queſtion. | 

ed, zd. Neither mult it be a cover to an illegal tranſuction. 

not As where the wager was between two voters on the event Allen v. 

them of an election then depending. It was adjudged that the Hearn. 


action would not lie. For ſo it might be made a means of Mich. 26 
bribery at the election. But had the perſons not been voters 1 mY 
8 : | erm. Rep, 
it might have been otherwiſe. 1 56. 
4th. * And à fortiori wherever the wager is itſelf illegal, 
« or ariſes from an illegal tranſaction, it is not recoverable. 
Such are the caſes of wagering policies.” LE 
Such alſo are wagers founded on gaming, which are 
avoided by ſtat. g Ann. c. 14. 8 | 
But 1ſt. Under the ſtatute the wager muſt ariſe from play. 
For where the wager was that a perſon would not run four I.ynal v. 
miles in twenty-one minutes; this was adjudged not to be [.ongbo- 
within the ſtatute ; for the perſon by whoſe means the wager on 
Ha * 2 Will. 36. 
was won was not playing. | N | 
2d. * So where the wager was not on the event of the 
game play'd at, but on a collateral matter.? | 
As where it was on the move of a man at backgammon, not Pope v. St, 
dn the play, It was adjudged to be recoverable in this action. leger. 
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* p. x 9 And Note, that to recover a wager indebitatus ofſumpſit 
8 will not lie, but a ſpecial umpſit. For indeb. afſumpſit lies 
0 V. 2 # 

Caitlemain. only where debt will. ö | | 

z Kaym. 69. 3d. “ A third ground of this action is that for 


Hard's caſe. 
Salk. 23. | "a 4 
. e and Occupation. 


c Which is given by ſtat. 11 G. 2. c. 19. which enacts | F 2: 


& 14. that where the agreement is not by deed, the landlord RR 
% may recover a reaſonable ſatisfaction for the tenements oc- 
% cupied by the defendant, in an action on the caſe for uſe | 

and occupation; and if in evidence on the trial any parol 
„ demiſe, or any agreement not by deed appears wherein 


c 


« a certain rent has been reſerved; the plaintiff may make 


« uſe thereof as an evidence of the gunntum of the damages.” 


Preſton v. 


Rep. 1249. admitted : for this would elude the ſtatute of frauds. 


green v. Before this ſtatute, rent was recoverable only by action of 


Harrington. debt, for at common law afſump/it would not lie for it. 


. And by /. 15. ſame ſtatute, © If any tenant for life dies 
& before or on the day on which any rent was made paya- 
&« ble, upon any leaſe which determined with the life of ſuch | 
& tenant for life, his executors or adminiſtrators, may“ in 
6 this action recover againſt the under-tenants ſuch a rate- 


* P. 20. 


And where there is a note in writing expreſſing the quan- 
Merceau. um of the rent, no evidence of a parol agreement for the 
2 Black. payment of any greater rent than is therein expreſſed ſhall be 


“able part of ſach rent as would be due to the tenant for 


6% life for the time he lived.“ | 


In Chancery, Lord Hardwicke decided, that when tenant | 


Paget v. 

ec, in tail made a leaſe for years, and died a week before the 
7 Eurn'sJuſ. rent became due, without iſſue, that his executor was inti- | 
47% tled to an apportionment of the rent. For though tenam 


for life only is mentioned, yet he as to this is as tenant for 
life. In the ſame caſe Lord Hardwicke was of opinion, 
that tenant for years determinable on lives, was within the 
Howell v. miſchief of the ſtatute. So where a wife had an annuity 
ny as a ſeparate maintenance, payable quarterly, and died in 
. ele tue middle of the quarter, the annuity it was held ſhould be 
apportzoned. For annuities come within the meaning of the 

ſtatute. | ok, 
4th. The next claſs of expreſs contracts which are the 

foundation of this action ariſe on e 


Bills of Exchange and Promiſſory Notes. 


I ſhall conſider under this head, 1. What bills or notes are 
of a negotiable nature. 2. In what manner negotiated. 3. The 
acceptance of bills of exchange. 4. The proteſt. 5. The 
nature of payments by bills or notes. | 


1. of 


ASD n 


ies 


1. Of what Bills or Notes are of a negotiable * P. 21. 
—_ Nature. Eo 5 | 


4 Bills of exchange drawn in the uſual form, of being 

„ payable to A. B. or order, were at all times negotiable 
buy the cuſtom of merchants; but promiſſory notes were firſt 
made ſo by ſtat. 3 & 4 Ann. c. 9. /. I. which enacts, That 


ord „ all notes ſigned by any perſon promiſing to pay to any 
oc -- other perſon, or order or bearer, the money mentioned in 
uſe << ſuch note, ſhall be aſſignable over by indorſement as bills 
rol of exchange are; and the indorſee may maintain his action 
ein & on ſuch indorſement.” Ang | | 
ake 1ſt. It is ſufficient if the note is drawn ſo, © I A. B. pro- Taylor v. 
s. << miſe to pay, &c.“ without being ſubſcribed A. B. though Dobbins. 
an- the words of the ſtatute are figned by ſuch perſon. . 40% 
the | And ſigning by, making his mark, is a ſufficient ſigning Elliot v. 
| be within the ſtature. | 5 5 Cooper. 

3 2d. 5 No promiſſory notes are negotiable, but ſuch as are * Stra. . 
of 28 © for the payment of money abſolutely. For if they depend 

on a contingency, they are not negotiable.” —- - | | 
lies , 1. Therefore a promiſe to pay J. after defendant's mar- Beardſley v. 
ya- riage, is not a negotiable note, for defendant may never marry, Baldwin. 
uch and ſo the note is contingent. | 28tra. 1151. 
in 2d. Therefore notes in the alternative are not negotiable, Smith v. 
ate- EF as a note promiſing to pay or * deliver an horſe, or to pay if Boheme. 
for F. S. does not, are not negotiable notes; for the note be- ee 


| comes a nullity by performance of the other part of the al- & P 22 
1ant ternative. | gt 22. 


the | 3d. © So the note muſt be for the payment of money. Moor v. 
nti- As a promiſſory note to pay 300. to B. or order, in three he 5 
1am good Eęſt India Bonds, is not a negotiable note within the © hos a 
for WY ſtature. + Biuller N. P. 
ion, 4th. But where notes are to become payable on an event 272. 
the * wvhich will certainly happen and take effect in future; they 
uity “ are then negotiable.” As where the note was for the pay- Cooke v. 
1 in ment of money fix weeks after the death of defendant's father : Colcham. 
1 be it was held a good negotiable note, for the event is certain. tra. 1217. 
the But a note in theſe words] promiſe to pay J. on Roberts v. 
the death of George Henſbazv, if he leuve me ſo much, or I am Hebt. 
the BF «/berwwiſe able, was held not to be negotiable.” For it is or ING 
| uncertain whether G. Henſhaw will leave him ſo much, or 
that he will be able. | | 


And ſo a note at firſt contingent may, by ſubſequent 
| words, become poſitive and negotiable ;** as, if a note was 
s arc drawn by an infant promiſing to pay © when he comes of age,” of; v. Ne. 
The chat would not be negotiable, on account of the uncertainty ion. 
The of the event; but when it is added, „ on his coming of age” Burr. 226. 


ABSSUMPS IT. 


viz. © 12th Juve 1750.“ there the time is fecibed 224 it | 

bepoines a certain 4. folvendum in futuro. | : 

* P. 2 3. * 5th. “ For the uncertainty of the time when the note be-. 
© comes payable, does not deſtroy its negotiable nature; for 

“ ſuch is the cafe of all notes payable at ſome time after ſight, þ 

« as they are firſt to be tendered ; ſo i in the caſes now quoted, 

and in thoſe of the ſame nature.“ ; 
Fvans v. As where it was to pay on the receipt of wages on the pay- | 
Under- ing off a ſhip of the navy, ſuch was held a negotiable * 


= eg 262, note. Andrews v. Franklin. 1 Stra. 24. S. F. for the pay- p 

ing off of the ſhip is certain. A 
6th. © No expreſs form of words is neceſſary t to conſti- 

te tute a good and negotiable note, provided it amounts to an 

Morris y, dabſolute promiſe to pay.” E: 

"0M As a note promiſing to be accountable to J . or order, or 

x Ser 629. for the debt of another (1 Sera. 264.) is negotiable. 

Chad- So acknowledging to have received certain notes, and to be 

wick v. indebted in the balance, which the maker of the note pro- 

Allen.  miſes to pay, is a good and negotiable note. 


pr 706. 3d. So alſo bills of exchange muſt be for the payment of 
money abſolutely in order to be negotiable. As 2 
Jenny v. iſt. Where the bill of exchange was drawn, on the mo- 
eric. nies in drawee's hands belonging to the proprietors of the 
USES 2 Devonſhire mines, being part of the conlideration for the pur- 
chaſe of the manor of Ves Buckland. © This was held 
* 2 * “ not a negotiable bill of exchange: for * it is charged out of I 
% a particular fund which may not anſwer, and ſo the bill is 
„ not payable at all events.” . 6 
Dawkesv. 80 where the note was „ 7 pay out of William Stewart's 
1d. Delo- © money as ſoon as neceived.” This was adjudged not to be 
. a negotiable bill of exchange, on account of the uncertainty 
3 Will. 208. 3 | 2 
of the fund on which it is drawn. ; 


Jocelyn v. So where the bill was drawn by an officer, on his growing 
Laferre. fub/ftence. It was acjudged not negotiable for the ſame rea- | 
2 otra. 591. ſon. 


2d. <« But where a particular fund is mentioned, if tha 
% 4s one that will certainly anſwer, the bull is negotiable | 
which is drawn on its credit.“ 
vlc. Lcod v. As where it was drawn by an officer cc on his quarterly | 
ance. bal pay, to be due from the 24th of June to the 24th of 
youre: 76. September, by advance ;” this was held a good bill of ex- 
þ change: for the half-pay is a certain fund, and it is only a 
| direQion to the drawee out of what fund he is to be reim- 
bur ſed, but the money is advanced on the credit of the perſon. 
3d. But, “ a bill of exchange negotiable at firſt, may by 
* the indor ſement be reſtrained from being further negotiable.” 
Archer v. As where the bill was drawn in the uſual form of nego- 
Rank of En- tiable bills, payable to one Mcftue or order, Sc. he ſent it to 


3 the drawee with this indorſement; “ the within bill muſt be 
a6 | 1 8 & credited 


S < — 
: — 9 SEL 
- 


-_ 
— 


x 
— 


4 5 3 U 5 


1 it | c * e 75 the account of Dahl,” Da#l being indebted at + P 2 
What time to the drawees. This indorſement was adjudged — 

be- o reſtrain the bill from being negotiable, though drawn in | 

for What ſhape ar firſt, by limiting it to be appropriated to a par- 

ht, icular purpoſe. 

ed, c4c4h. So a bill of exchange payable to a perſon only by 3 Will 211. 


name, without the words or order, is not a negotiable bill. 

# 4th. © Theſe are the caſes which have occurred and been 
decided on the particular natures of promiſſory notes and 
bills of exchange: but there are certain caſes common to 

„ both, in which neither are negotiable : that is which are 

* founded on particular circumſtances which operate to a 

© all notes or bills of exchange whatever.” | 
As iſt. Where a woman during coverture, gave a note of Lioyd v. 
7 hand for a ſum of money. It was adjudged void; and though * 
n this caſe after her huſband's death ſbe promiſed. to pay it, it 
was held not to eftabliſh the note, which was void in its 

treation. 

2d. So where a bill of exchange was given on an rin Lowe v. 
bontrad, wiz, for 2201. for goods of the value of 1177. the reſt — _ 8. 
pf the ſum being on an uſurious conſideration. This bill of . 
exchange, though indorſed over for a valuable conſideration, 

Fas held to be void in the hands of the indorſee: for i it was 

oid ab initio on account of the uſury. | 
zd. So where a promiſſory note was given, 1 money lent * p. as 
Jo the defendant 4nowing/y to game with, by one Church, who Bowyer v. 
Indorſed it over to plaintiff for a valuable conſideration, it was Brampton. 


the whole, or any part of the conſideration, was money 
F< knowingly lent to game with, to be void to all intents and 


ny FF purpoſes whatever ;*” and this note being of that deſcrip- 
; jon, it could never be recovered in any hands whatever. 
* Note, it is neceſſary to attend to what notes are negotiable, Smith v. 
a- nd what not; for if plaintiff declares on a note of hand un- == 
1d. Rep. 


er ſtatute 3. 4. Ann. g. and has judgment, and it afterward o 
Wppears ht the note was not N W will de 


able rreſted. 

rl; . In what Manner Bill * Exchange or pro- 
b of miſſory Notes are negotiable. 

1 This is either by, or without indorſement. And 

55 iſt. When a promiſſory note or bill of exchange is of a ne- 
1 otiable nature, it then only can be indorſed over to a third 
0 by ron, we thall therefore conſider the decided Caſes d under 
le.” he head of | 

ego- "OE | Indorſement. 

it to 


This head may be divided into, 1ſt. Who may indorſe : 8 
l. In what manner an indorſement “ ſhould be made: 30d. * P. 27. 
he effect of the indorſement. 

1. Who 


eld that ſtat. 9 Ann. 14. having declared © all notes, whereof 2Stra.z 155. 
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Connor v. 
Martyn. 

1 Stra. 516. 
3 Will. 5. 


Rawlin- 
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3 Will. r. 
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.. 
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Thorn. 
Mic. 276.3. 
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487. 


F. 28. 


Clark v. 
Pigot. 
1 Salk. 126. 
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Saik, 130. 
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1. Who may indorſe. | 
rſt. The payee of a bill of exchange, or the perſon to 


whom the note is payable, muſt, from the nature of the tranſ. 


action, be the firſt indorſer. g 
2d. If a note is made to a feme covert, ſhe cannot indorſe | 

; for the right is veſted in the huſband, and he alone can in- | 
1 it. So if it was made to her when fole, it is the ſame; | 
if the afterwards marries, the huſband muſt indorſe the note. 
For being perſonal property it belongs excluſively to the huſ - 


band. 5 
3d. So by the cuſtom of merchants, an executor or al. 


mini ſtrator may indorſe over a note or bill of exchange, for the 4 
whole property is in them; and the note or bill is in its nature 


aſſignable.“ N 
So a bill of exchange may be indieked to an executor or 


adminiſtrator as ſuch, and be ſued for by ſuch executor or 
adminiſtrator : as in payment of a debt due to the eſtate ol ., 
teſtator or inteſtate. | 1 


2. In what Manner the Indorſement is to be made 
1ſt. By ſtat. 17 G. 3. c. 30. All notes of hand, inland 


& bills of exchange, or undertakings, under 51. being nego- I 1 


4 tiable, mult be ſigned or ! atteſted by one witneſs ; and alſo 1 4 
&« the name and addreſs of the perſon to whom it is payable | 

4 be inſerted ; and every indorſement muſt ſay, * Pay the t 
&© contents to 4 B. or order, or ſuch note is void.“ I 


2d. „The uſual mode of indorſing a note or bill is by FL 
&« theſe words, Pay the contents to A. B. and ſigned by che 4 


« payee. And ſuch indorſement transfers the property 0 8A t 
« A. B. So allo may a bill or note be indorſed by a Elf n. 
& indorſement of the nie alone; but there mult be ſome cvi- e, 


« dence that is taken by the indorſce as property: for the 20 
« mere indorſement of the name does not of itſelf transfer i me 
0 


6 the property in the bill or note.” = 

As where plaintiff having a bill of exchange payable to hin ee 
or order on defendant, ſeat it to his fiiend J. S. to get it ac- bre 
cepted, having firſt put his name on it. J. S. got it accepted: ire 
but it not being paid, plaintiff brought his action againſt the Vs 


defendant; and it was contended that it would not lie, the d. 
property being transferred to J. S. But Hol Ch. J. held, that ie! 


J S. had it in his power to act either as indorſee of the bill, 2 
by writing to that effect above plaintiff's name, or as his ſer- Pn 
vant by writing an acquittance to defendant above it in like uld 
manner: that not having written an indorſement above, ht 2 
took the note to receive the money as ſervant to plaintiff, and le 


ſo the action well lay. ch. 
And therefore where in the action by the payee, the note eo 


P. g. being produced, had his name * on the back of it; * was o. 


ech 


AS e 8 1 . 


"EÞ ſifted, that that was an indorſement. The judge allowed Theed v. 
to be ſtruck out in court, for being in blank, no property Lovell. 


to as transferreu. | | OL 
nl 3. A bill of exchange cannot be indorſed over for a part Hawkins v. 
3 the ſum it is drawn for, for that would ſubje& the drawer 3 | 
re r acceptor to ſeveral actions, upon a contract which is in- 5 
n- re. But the holder may have his action for part, if he Salk 65.8. C. 
ae; knowledge ſatisfaction for the reſt. TE | . 
ote. Therefore though the indorſee has received part of the Johnſon v. 
wl- "Money from the indorſer of a bill of exchange, he may, Kenyon. 
erertheleſs, have his action againſt the drawer of the bill for 2 Wil. 262. 
ad. de whole amount of the bill, and the indorſer have his reme- 
the , for ſo much as he has paid, againſt the indorſee ; for if 
ture e action was brought by the indorſee only for the reſidue, the 
orſer who paid him would have his action againſt the draw- 
Tr or | for the part he had paid, and ſo multiply actions. 
r _ zd. We are to conſider the nature and get of the indorſe- 
e 0! 27. | | 8 | 
ift. „The indorſement always follows the nature of the 
ds l or note fo indorſed.” | x EE | 
As where the bill was payable 70 Campbell or order, and Edie v. Eaſt 
land dorſed by him to Ogilly, omitting the words or order: it Iudia Com- 
ego- s adjudged, that the note was further negotiable, tho” * RY 


alſo 43 ſe words were wanting, for that the indorſement followed iBlack.Rep. 
We nature of the original bill, which was * negotiable ;z © and 2986. S. C. 

the the caſe is the ſame of promiſſory notes.“ * P. 20. 
For where the plaintiff declared on a note indorſed to him Acheſon v. 


s by order, and on producing the note, the words or order in Fountain. 
y the 9 J indorſement were wanting, it was adjudged no variance, Stra. 557. 
y 10% che note being drawn originally payable in that form, the More v. 
Zlank Mt of thoſe words in the indorſement did not alter its na- Manning. 
. evi- Me, but it remained negotiable in the ſame form ſtill. Com. 313. 
r the 2d.“ An indorſement to a perſon's order, is an indorſe- 

nsfer ment to the perſon himſelf, e | 


Tor where a bill of exchange was indorſed thus, by the Fiſher v. 


» him ee, © pay the contents 10 the order of Mr. Fiſher? and Bommfrett. 

it ac- brought his action as indorſee, to which there was a de- e e 

pted: rer, the indorſement not being 4% himſelf in perſon but 

t the Vas over- ruled, as this is the uſual form among merchants. | 

„ the d. But the indorſer of a bill of exchange may charge Smallwood 

, that WP {<1f with terms different from the tenor of the bill, for he v. Vernon. 

e bill, a new drawer, and may be declared againſt as aſſuming * Stra. 478. 

is ſer- Mpay according to the terms of the indorſement, which 

1 like ald be bad as againſt the drawer: as if a bill be payable 

e, be , May, he can indorſe it as payable She firſt of April, 

F, and he is chargeable by ſuch indorſement. EOS: | 
th. If a perſon puts his name on the back of a blank Ruſſell v. 

note e of paper, which is to be afterwards filled up into the Longftaffe. 

it was a ot a note or bill, the perſon ſo putting his name ſhall Dougl. 496. 


be 


| . 
[ 
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* P. 31. * be bound as an indorſer of ſuch note or bill when made to 
the amount of it: for the indorſement on ſuch a blank piece 
of paper is a letter of credit to an indefinite ſum. _ 

5th. A diſtinction is to be obſerved in the caſe of notes and 
| bills of exchange in what manner and order the ſeveral 
parties are chargeable, after indorſement. 

2 Burr. 674. 1ſt. In bills of exchange, the acceptor is firſt liable, for 
he is charged by the acceptance, and the drawer only comes 
in aid of his default. Wherever therefore a bill of exchange 
is indorſed, the indorſee muſt fi apply to the acceptor. .On | 
default of the acceptor, then recourſe 1s to be had to the 

drawer, but in the caſe of an indorſement, every indorſer is 
as to his ſubſequent indorſee a new drawer, and may be 
ſued on default made by the acceptor. TE: 3 

Ruſnton v. In every action therefore by an indorſee againſt an indor- 

Aſpinal. ſer or drawer of a bill of exchange, he mufl ſet out a demand 

Deng? 658- firſt made on the acceptor, and a default by him; and 2dly. * 

ena ier to this effet to the indorſer, or it is error. AF 

Frazer? 24d. But the indorſee of a bill of exchange, on default of 

1 Stra. 441. the acceptor, may ſue the indorſer, and is not obliged to ſhew ,] 

Lake v. any demand on the drawer, either in the caſe of an inland 

hy ag or foreign bill of exchange; for the indorſee may not know 

Len where he is to be found, and every indorſer is as to him 2 


C 


Heylin v. 
Adamſon, drawer. 

3 Burr, 669. * 2d. The law of promiſſory notes is in ſtrict analogy to this. 
P. 32. Promiſſory notes aſſume the ſhape of bills of exchange only 


it 


2 Burr, 674. <vhere indorſed, for then the maker of the note is the firit 
liable, and is as the acceptor of a bill of exchange, the in- 

= dorſee as the payee, and the indorſer as the drawer. 3 
3 The obvious reſult therefore of this is, that according to 
Smita, the rule above, the indorſee muſt firſt make his demand 
1 Stra. 649. againſt the maler of the note, and on his default, only have MR 
Horry v. recourſe to the indorſer. EE Os - = 


* 
4 


x58 | * Therefore in an action by the indorſee againſt the in- 
S. P. dorſer, he muſt prove notice to the indorſer of the maker's 


mane — ==; 
XI. 2 G. z. could be found. | 2 | 
per Raym. © And indoiſee muſt ſhew therefore, that he uſed due 
Bull. N. P. « diligence to make the demand from the maker of the 
273. $6. note.” | s 
Collins v. For where indorſee proved that the maker of the note 
Pater. which was due 27th of December, had in the November be- 
29tr%. 187 fore, ſhut up houſe and gone away, this was held not of! 
1:ſelf ſufficient to make a demand unneceſſary, but that in- 
dorſee ſhould have made further enquiries. 
Vaughan v. But the indorſer may ſuperſede the neceſſity of ſuch 1 
_ « demand by his own act, as if he pays part of the note; fot 
Wag. 4246. < that diſcharges the maker totally, and ſubjects * 
| 7; 8 h | e wi 


oil of exchange, he muſt prove the hand - writing of the firſt r 


4 4 with the whole, and in ſuch caſe 2 demand from the & P. 33. 


„ maker of the note was held to be unneceſſary. )“ 


6th. «© As every indorſer is therefore as a drawer in re- Lambert v. 


Sec to the indorſee, if the action is brought by the indorſee Pack: 


2H againft the indorſer, he is never called on to prove the hand- . IPs 
"WTF vritiog of the drawer. For the indorſer is liable on his own 
indorſement though the bill was forged.” “ | | 

But if the indorſee brings an action again ſ the acceptor of a Smith v. 
indorſer, even though there were ſeveral indorſements on it h. R 8 8 
when accepted, for a bill of exchange is no payment to the Term. Rep. 


1 perſon in whoſe favour it is drawn, unleſs it has been indorſed 654. 


_ Cd Ih, 
*E +7 th. If an action is brought on a promiſſory note again? the Guichard v. 
maker by the per/on to whom it is made payable, the defendant 3 : 


will be admitted to impeach the promiſe, and go into the con- Rep. 443. 


ſſdderation: as to ſhew it was illegal, as here, on a ſmuggling 


conſideration; or to ſhew that it was delivered as an eſcrow ; Jeffries v. 
ex. gr. as a reward for procuring defendant to be reſtored to — 4 

an office, which the plaintiff had not effected, and ſo the con- he 
dition was not performed: in which caſe plaintiff cannot re- P. 
cover. But when the action is not between the parties theme Snelling v. 
elves, as where it is by the indorſee, the conſideration of the Briggs at 
note ſhall not be diſputed, but the indorſer be bound. * There- 1 | 


fore where the action was againſt the indorſer, Lord Raymond Bull. N. P. 
vould not ſuffer him to give in evidence, that the plaintiff de- 274. 2 
WE ſired him to indorſe the note, to enable him to bring an action Collett v. 


Griffith H. 


. | againſt the drawer of the note, and had promiſed that he would G. 2. 


not ſue him. | G. Hall. 
Aud ſo inthe caſe of bills of exchange, after indorſement, Buller N. P. 
be acceptor ſhall not be allowed to queſtion the bill as forged, 278. 

for he is bound by his acceptance, even though the bill was r * 
forged, from the credit it receives from the indorſee, by rea- 2 Stra. 946. 
ſon of the acceptance. And therefore where two bills of ex- Fer Buller. J. 
change were actually forged on plaintiff, and defendant took I 
them as indorſee bona fide, and the plaintiff had paid the 3 Re 
money; it was adjudged that he could not recover it back Neale 3. 


from the fair indorſee. Burr. 1354. 


* 8th, © The holder of an indorſed bill of exchange has a nog 
charge againſt all the indorſers, and may ſue them one after g. 8 INN 
„ the other till he is ſatisfied his whole demand.” And Hayling 
therefore where in this caſe, indorſee had a judgment on the v. Mullhall, 
bill againſt one indorſer, and took him in execution, but af- _—_— 
terwards let him out, on a letter of licence; it was adjudged gs 
[that he might notwithſtanding reſort to all the other indorſers. 
For this was not an execution which diſcharged the whole 
debt, the defendant being ſuffered to go at large. 
gthly. This is the caſe of an accepted bill of exchange; 
but if the bill has got been accepted, indorſce has the like re- 
5 e | 7-7 5-2 2 


* 


Peacock v. but was never accepted, and was ſtolen and negotiated with 
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medy againſt the indorſer, or againſt. et drawer, at his 
| election. 1 
=P. Ws Therefore where a bill of exchange was indorſed blank, 


Rhodes. the plaintiff for valuable conſideration ; being indorſed to him, 
Dougl. 611. he recovercd the value of the note againſt the defendant, who 
was the drawer of the bill. q 

2. Of Bills of Exchange, or Mow! negotiable 3 

_ without Indorſement. 2 


3 Burr. This 1s the caſe of all notes payable to bearer or to 7. 8. 

1521. and bearer, which from their nature require no indorſement: 
Hinton's but the perſon who comes fairly by ſuch bill or note, may 
_ bring an action on it in his own name. But where the action 
ay is ſo brought by the bearer in his own name; it is. incumbent 


on him to prove, that he gave for it a fair and valuable con- 
ſideration. A 
« And it matters not how the perſon who poſſeſſed it, came 

« to poſſeſſion of the bill or note, provided the holder who 
„brings the action gave for it a good conſideration, and 3 £ 
& came by it in the fair courſe of trade.” 4 
Miller v. For where the mail was robbed and a bank of 3 note I 4 
Race. taken out, which was paſſed by the highwayman to the plain- 4 
I Bur. 452. tiff, who was an innkeeper, in the courſe of his buſi neſs; „ 

this was adjudged to give a full and indefcaſible property i, Y 

the note to the innkeeper. 3 
* P. 36. In the like manner where defendant gave to one Ziclnel, D 
Grant. v. who was his ſhip's hufband, an order“ on his banker in thoſe Ex 
Vaughan. words, “ Pay to the ſhip Fortune or bearer 7ol. Bicknell 
3 Burr. Joſt the note. The perſon who found it paſſed it to the pie 
5. tiff in payment of money for goods bona fide ſold, and 


24 the plaintiff recovered in this action the amount of the 3 1 
EFT bill. = 
1 Black. Theſe deciſions are founded en the conſideration due Wm 4 1 
Rep. 485. bills of exchange and promiſſory notes as the medium of buſ· tt 
S. C. neſs, whoſe circulation is not to be impeded. And therefore n 


Anon. a bill if loſt and found by any perſon gives him no property i 
Salk. 126. gains the owner, though it does againſt all other 8 ons, and 
the owner may have trover for the bill in the ſinder's hands, 
but when it once becomes fairly transferred in the courſe of 
trade, the owner's property is from that time at an end. 
zdly. We have hitherto conſidered thoſe matters in which 
promiſſory notes and bills of exchange agree, viz. that nego- 
tiability which is common to both. We ſhall now conſider 
thoſe points wherein they differ; that is the acceptonce and 
proteſt of bills of exchange 3 no ſuch tranſactions wing plac? 
in the caſe of promiſſory notes. And 
iſt. Of the acceptance of bills of exchange ; caller which 
ſhall conſider, iſt. What ſhall amount to an acceptance. ” 


— | | } 


2 by indorſement. | 


ion is performed.“ 
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"WF the manner of acceptance. 3dly. Of the effect of an ac- 

1 Ptance, and how it may be diſcharged. | 

= * 1. Mhat ſhall amount to an Acceptance. P. 37 

gr. A verbal acceptance of a bill of exchange ſtall be ſuf- Lumley v. 

jent to charge the acceptor. 5 | Palmer. 
But note, that if the acceptor does not pay, in which caſe 2 Stra. 
ee muſt reſort to the drawer, the acceptance muſt be in 1. 
Writing, in order to charge the drawer 2vith cofts and damages, 

3 the bill is an inland bill of exchange (by at. 3 & 4 Ann. 

9.) and if a foreign, by ſtat. 9 & 10 W. 3. c. 17. SIA 3 
ad. But the mere anſwer of a merchant, “ that he would Per Lord 
pour the bill,” is no acceptance except accompanied with Mansfield. 

er circumſtances, which may induce a third perſon to take Cop. 573. 


As where other words are added to theſe, they may amount Per Lord 
an acceptance. As where a merchant by letter ſays, Hard- 
Your bill ſball be duly honoured and placed to your debit”? wicke. 
Mis was adjudged to be a ſufficient acceptance. 1 Atk. 612, 
zd. The acceptance muſt be an abhſolute undertaking. 

For if a conditional one, it only charges when the con- 


- And whether an acceptance is abſolute or conditional is Sproat v. 


atter of law and not of fact. And the payee mult at the time Mathews. 
tendering it, *take it in one light or other, and abide by ſuch E. 26 
tion. For if he conceives the acceptance to be conditional, 2, 3+ 


d ſo notes the bill for non-acceptance, it is ſhewing that he Term Rep 


. onfidered the bill not as abſolutely accepted; and in ſuch 182. 


ſc he cannot afterward ſue drawee as acceptor. 


- P48, 


4th. In queſtions therefore between the payee or indorſee, 
d acceptor, the matter often turns upon what is an abſolute 
d what a conditional acceptance. As to which it has been 

cided, | | h 
1. Where the acceptance is made with reference to ſome © 

fund, which is to provide for payment of the bill, it is a 
conditional acceptance.” 5 : | 

As where the drawees of a bill of exchange received a navy Pierſon v. 
II payable to themſelves, as a counter ſecurity for the pay- Dunlop. 
ent of the bill drawn on them, and on the bill being tendered Cowp. 575. 
acceptance, they ſaid, © that they could not accept the 
Il of exchange till the navy bill was paid.” This was held 

be a conditional acceptance, and when the money was re- 

ved on the navy bill, to become abſolute againſt the acceptor. 

do where defendant accepted a bill of exchange to pay it Smith v. 
when goods conſigned to him, and for which the bill was Abbot. _ 
aun were ſold,” it was held to be a good acceptance. 28tra. 11 52, 
2d. © So where it is made <vith reference to any account 

between the parties.” 1 

„ S2 As 
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* P. 39. * As where a merchant ſays, . Leave the bill with me an 
Moilvy I will look over the accounts between the drawer and m 
De uf call to-morrow, and accordingly the bill ſhall be accepted; 
Mar. 280. this is no acceptance, becauſe it refers to a balance of * 
count. 5 
Fth. Wherever the drawee gives a credit to the bill 1 I 
« any act whatever, that ſnall be deemed an W be 


. 66 ance.” 2B 
_ 8 As where a bill was drawn by one Newton on Withy (the! 1 | 
Trin“ defendant) i in favour of Scot who indorſed it to plaintiff. He 


10 G. 3. tendered it for acceptance to defendant, who underwrote thus 
Bull. N. P. Mr. Jack/on, pleaſe to pay this note and charge it to Mu 
270. Neawton's account, R. Withy.” It was inſiſted that this wa 
no acceptance, for the defendant did not mean to become th 
principal debtor, it was only a direction to Jackſon to pay ou 
of a particular fund. But per Curiam, the underwriting is u 
acceptance, and the mode of payment is a tranſaction betwen 1 
them two only. 1 
Wilkin- 80 where defendant on whom the bills were drawn, 5 in 
ſon v. Lut- jetter ſaid, © I will pay the bills in caſe the owners of th 
may 4 ſhip Queen Ann do not; I think it neceſſary to acquaint then 
18tra. oa but reſt ſatisfied of the payment.” This was held to be a go 
and ſufficient acceptance. 
And this in effect is an pd 3 ſufficient to chary 
| the drawee. 
* P. 40. * As where a perſon received a bill, kept it for ſix days 
Powell v. and entered on it No. 84. 5 May; this was adjudged 
Monier. ſufficient acceptance, tho' there was no expreſs undertakin 3 
i Atk 611.,, pay. |. 
Smit y.. But where a requeſt was made to defendant to accept I 
Niſſen. pill, and to ſecure himſelf by drawing a bill to the amount 4 
. the firſt on a third perſon, it was held that the mere at ol 
BR. | re-drawing ſuch bill did not amount to an acceptance. 3 
Rep. 269. | ” OÞ 


Of the Manner of Acceptance. 


Molloy. iſt. “ No perſon (as wife or ſervant) can accept a bill t 
282. &« exchange ſo as to bind the maſter without lawful authorin 
&« as a letter of attorney or the like, un/eſs ſuch perſon 
66 uſually done ſo in the abſence of the maſter.” | I 


Thomas v. Therefore where a bill of exchange was drawn on aefol 
Biſhop. dant vs caſbier of the York-buildings Company, which he uf 
28tra. 915. cepted generally, he was held to be perſonally liable. 1 
where a bill of exchange is drawn on the maſter, and the . 
vant accepts it, the maſter may be liable; but where it 
drawn on the fervant himſelf, though intended to be placed ii 
the maſter's account, yet if the 3 accepts it gener! 
he alone is liable. And —_ out of the bill lf 2 
66 Jeri 


4 8 5 Un 8 1 7. 


and | | 

me, FF letter of advice) ſhall be admitted in evidence as to the 2 
d perſon upon it was intended to be drawn.” i . 

, 2d. Whele there are two joint traders and one accepts a P. 41. 

iu drawn on both for himſelf and partner, it binds both if Pinkney v. 

ll by 4 concerns the trade: otherwiſe if it concerns the acceptor 8 5 6. 
ce only in a diſtinct intereſt and reſpect. N . 

"2X 3d. Drawee of a bill of exchange may accept it as to part, Wigerſloff 
(ths r he may accept it to pay half money and half goods, or“ cene. 
He hen goods of the drawer are ſold; but payee may refuſe 3 
thus, uch a partial acceptance and proteſt the bill. That is if the Su 
ME... * el P : Scar. E. 14. 
ill is accepted in part, there muſt be a proteſt, if not for the G. , 


hole ſum, at leaſt for the part unpaid. After payment there Bull erN. P. 


E E Y uſt be a proteſt of the reſidue. | 271. 

y 00 4th. The acceptance of a bill need not be upon the bill Molloy | 
15 OF helf; it may be by a collateral agreement, and made be- 281. 
We g fore the bill has exiſtence; as an agreement to accept ; and 


it ſhall bind.” 


„ 08 As where plaintiffs who were mere merchants in Holland, Pillans and 
f th greed to pay a bill of one White's on them from Dublin, on Roſe v. | 
then ondition that White would give them a credit on ſome houſe bevy arti 

| go0e London to the amount of the bill. White named defen- 15 Hop- 


3 kinn, 
ants, and the plaintiffs having written to them to know if , Burr. 


hey would accept a bill on them on White's account, they 1663. 
greed to do it; it was adjudged that this was a ſufficient 


day ereement to accept, and bound defendants to the payment of 
ger laintiff's bill fo drawn, they having previouſly accepted and 
takin | | | 


aid the bill drawn on them by Whrte. | | 
* © But where there is ſuch a previous agreement to accept, x P. 42, 
if it is conditional in any reſpect, thoſe conditions muſt be "I 
ſtrictly performed, or the agreement ſhall not be deemed 
an acceptance.” | 3 | | 7 
As where a partner of an houſe in London being then at Maſon v. 
Wominica, wrote to defendant, his partner in London, to ac- Hunt. 
ept the bills of an houſe in Dominica, on their ſending him Dougl. 
bacco at 8c/. per hogſhead, and ordering an inſurance. 2245 


bill t was held, that this did not bind the partner abſolutely to 
hort ccept ; for it was conditional. That tobacco be conſigued, 


at it is of ſuch a value, and that an inſurance be made. If 
ny of theſe fail, there is no binding agreement to accept, 
d ſo to charge the drawee ; and here in fact, the tobacco's 
ly producing 40. per hogſhead, the defendant was held 
. ot to be liable. N | : 
„ch. A bill may be accepted after the time of payment is Milford v. 


the i | 

e it ed, and the acceptor ſhall be liable. For the ſubſtance of Wallicot. 
acedi e promiſe is to pay the money, which is done by the ac- Silk. 129. 
nera Ptance. N 5 | | = 72 youu 
(as 90 a bill may be accepted to be made payable at a longer Molloy 

1 len 


ay than that on which it is drawn payable, and this ſhall bind 283. 
Ie acceptor. e 5 
| 3d. Of 


ee . 


Wilkin- So where the action is nzainſt the acceptor by the payee, A 
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* P. 43. * 3d. Of the Effect of an 1 and bow it 
ee | may be diſcharged. — 9 
Pillans and Iſt. By the acceptance of a bill of exchange acceptor 
Roſe v. „ makes himself ſo abſolutely liable, that he can never aver 
2 e the want of conſideration or of goods in his hands be. 
Barr of " longing to the drawer : : for the law of merchants knows ® 

: % no nudum padtum.“ . 


ſon v. he is not obliged to prove the drawer's hand, for by the ac. 
Lutwidge, ceptance the acceptor has acknowledged the hand of + 
18tra. 648. qrawer as his correſpondent. But the acceptor is not pre. 
cluded from proving it not to be the hand of his correſpondent, 
Maber v. And therefore where there are dealings and an account 
Maſſias, current between the drawer and drawee as his factor, andi 


2 Blackſt. balance in fact due to the drawee, if he accepts a bill of the; 


Rep. oa. 1,awer's drawn on the goods in his hands, this ſhall only b. 
poſtponed to prior acceptances, and he ſhall not be allowed ii 
hold the goods for his own balance, for if he meant to hat 
reſerved his own balance, he ſhould have made a /pecial a Pp 
ceptance. : 

Symondsv. 2d. An acceptance is an acknov ledgment of debt to 4 

Parminter, Jrgaver, and therefore where drawee of a bill of exchang 

IWYL.18s5. accepted it, he was held liable to the drawer, he not havin 
paid the bill when due, which was returned proteſted, ani 
paid by the drawer. Burt it ſeems that he might have a 
cepted it for the honour of the drawer 3 53 which caſe h 
would not be liable. : 

* P. 44. ad. As to how 4 Wee. 1 

iſt. « The laws of the country where the bill of excha ir 
| ce is accepted, ſhall determine how far the acceptance bind 

Burrows v. Therefore where a bill was accepted at Leghorn by the pl 7 

Jemino, tiff, and by the laws of that place, if a bill is accepted, a 

2 Stra. 733. the drawer fails and acceptor has not ſufficient goods of is 14 
in his hands, he ſhall be diſcharged from his accepran 3 
which here was the caſe. It was held in Chancery on a" 
for an injunction (plaintiff being ſued at law in England" 
his acceptance) that the acceptance being declared void 
the Jaws of that place, was void every where, and accquY 


| diſcharged. 
NMaſun v. 2d. Where drawee of a bill of exchange enters into 
Hunt, agreement to accept on certain conditions, as in confi eral 4 


Dougl. that goods of a certain value ſhall be conſig gned to him, u wi 
1 5 N is a virtual acceptance, if the condition is performed. ; 
before he has abſolutely accepted the bills, the payce tw 

the goods himſelf and ſells them, it is a diſcharge to dra 

of ſuch virtual acceptance. | 

Molloy And note, that when a perſon has accepted a bill of 
. charge, he ought not to pay it till it becomes due; bes 
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ll that time it is ſubject to a countermand by the drawer, and 
0 it Wherefore if a countermand comes after drawee has paid the 
hills, che drawer is not anſwerable. | | 


Ach. Of the Proteſt of Bills of Exchange. * P. 45. 
" aver | BEET 


1s be. Bills of exchange are to be proteſted either for non-accep< 
-nows ve where tendered, or for non-payment when due. 5 
| In the caſe of foreign bills of exchange, proteſts were by Barnaby v. 
mne cuſtom of merchants at all times in uſe. | KRigalt. 
In the caſe of inland bills of exchange, the firſt proteſt al- Cro. Car. 
owed was for non-payment, and was given by ſtatute 9 & 10 591 
WV. 3. c. 17. it enacted, © 'That inland bills of exchange Salk, 131. 
for 5. or upwards (in which ſhould be expreſſed that they | 
« were for value received) which ſhould be accepted in writing, 


eptor 


payee, 
je ac- 
of the 
t pre 
dent. 


"1.00 e if not paid within three days, might and ſhould be proteſted.” 
of the This ſtatute in order to entitle the holder of the bill to 
oly i ake a proteſt requires, that the acceptance ſhall be in wri- 
wed tl ing. It therefore often happened that the acceptor would ac- 
o has ept verbally, but not in writing, ſo that no proteſt could be 
141 a made. To remedy this the firſt proteſt of inland bills of ex- 

hange for non-acceptance was introduced by ſtat. 3 & 4 Ann. 
5 . which enacted, * That if on preſenting an inland bill 
chang! of exchange, the perſon on whom it is drawn refuſed to 


ET accept it in writing, the holder of the bill ſhould proteſt it 


havitd 

d, a for non- acceptunce. But this ſtature made a change as to 
we u the bills upon which a proteſt was required for non- acceptance 
caſe or non-payment, requiring it only in the caſe of bills drawn 


1 for 20l. 0: upwards, and in which is expreſſed that they 
were for value received. | | 5 
* The effect alſo of the proteſt on the parties was differert x P. 46. 


c chang in the two ſtatutes. | = . 
binde The ſtacute 9 & 10 W. 3. ſeems to have been intended 
e play for the benefit of the drawer : for though under it by /. 2. 
ed, If the holder makes ſuch a proteſt, and gives notice within 
s of if « 14 days, he ſhall recover from the drawer the amount of 


epran “ the bill and all intereſt and charges; but if he neglects to 
na give to the drawer notice of the proteſt within 14 days, 
Land be (the holder) is liable to all colts and charges accrued 
void ny thercby.“ | | 


Ard therefore where the holder of an inland bill of ex- Harris v. 


change which had been accepted, but not paid when due, had Benſon. 


into 


made no proteſt: it was adjudged under this ſtatute that in 2S8tra. 910. 
dera an action againſt the drarver that no intereſt could be recovered. | 
n, wil % But in ſuch caſe of negle& of making the proteſt, the 
ned. “ right to recover the amount of the bill is no way affected, 
ce it only goes to the intereſt and coſts.” | | 
) dra For the want of a protelt is no bar to an action by the holder Borough v. 


of an inland bill of exchange againſt the drawer : neither is it Perkins, 
neceſſary for the holder to {ct out a proteſt in his declaration. 184K 131. 

This ſtatute therefore gives damages againſt the holder of 6Mod,91. 
the bill if he does not give notice to the drawer, and any da- 


I] of 
bec⸗ 


32 * 2 . 
© moe ome, 544k. 4 0 


P. . 


Gooſtrey v. For where defendant drew a bill at 60 days ſight, payable 3 


Mead. 
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mage ariſes in conſequence : But the ſtat. of Ann. /. 5. de.. 
prives the holder of damages, intereſt and colts, if he ne. 1 
glects to proteſt, either for non- acceptance or non- payment, 
and give notice within 14 days. | 2 
As to proteſts, theſe points are ſettled. | 4 
1ſt. If a bill is not accepted it ſhould immediately be pro-. 

cc teſted and notice given to the drawer : for it is not ſuffici. 
© ent to give notice of the non- acceptance when the bill be. 
& comes payable.” | | | 0 


to W. & or order; he indorſed it to the plaintiff, who pr.. 


Weſt.1751- ſented it for acceptance and was refuſed : plaintiff then note! 


Buller P. it for non-acceptance, but did not proteſt it till the end of 60. 


271, 


Dehors v. 
Harriot. 
Show 3 16 3 . 
2 Rel. 


+ P. 48. up · But if a bill 18 loſt, and the drawer can be reſorted 1. 8 


Taſſel and 
Lee v. 


Lewis. Ld 
Raym. 743. 


Molloy 
285. 


Buller NP 


P. 49 


Buller N P. Gth. If a bill be left with a merchant to accept, he "i 


days, when he proteſted it for non-payment, and then wrote to 
defendant and to his agent notice of the non- acceptance. Af. 
terward having brought this action againſt defendant the draw - 
er, he was non-ſuited : for by not ſending the proteſt for no- - 
acceptance, he made himſelf liable. And Note, The bi! 
ſhould be noted for non- acceptance the day it is refuſed ; and" 
when the proteſt is drawn, it may be dated that day. 

2d. Where a bill is loft and a new bill cannot be had fron 
the drawer, a proteſt may be made, on a copy, particularly 
where the refuſal of payment was not for want of the orig 
nal bill, but merely for another cauſe ; ſo that the party who 
was to pay did not inſiſt on the original bill's being delivered? 


for a new bill, there a proteſt cannot be made on a copy. By, 
fatg& 10 W. z. c. 17. „ If any inland bill of exchange? 
* loſt or miſcarries, within the time limited for payment c 
„ the ſame, drawer ſhall give other bills of the ſame ten 
e and date, ſecurity being given to indemnify him if the fil 
ec bill is found.. - 51 

3d. There are three days of grace allowed to bills of e 


1 


change, and the bill is not to be proteſted till thoſe three dan 
are expired But if the laſt is a Sunday or great holyday, 
payee ought to demand the money on the ſecond day; 2d 
if not paid, proteſt the ſame day, or it is at his own peril. 
4th. If a bill of exchange is accepted and the party die, 
yet there muſt be a demand on the executors or adminiſtr- # 
tors; and if the bill is payable even before they can be 27 
pointed, yet ſhould a proteſt be made. = | 
* $th. If a bill is draw on a perſon who lives in the coun 
try, and he is not to be inet with, upon which his friends 20. 
cepts it for his honour ; this acceptance ſhall bind the perſon 
ſo accepting to the payment of the money; but the bill ſhow! 
be proteſted for want of acceptance by the original drawee. | 


We + 
£58 
1 


0 


whom it is payable, in caſe it be loſt, is to requeſt the mer 
chant to give him a note for payment of the money according 
to the time limited by the bill; otherwiſe there * muſt be tw 
proteſts, one for non-acceprance, the other for den panne 
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de. 7th. The proteſt is made before a notary public in caſe of Buller 
> me non-acceptance or non payment; to his proteſt all foreign N. P. 
courts give credit, and the proteſt is evidence that the bill is 270. 
not paid. But in England the bill itſelf muſt be ſhewn as 
gg well as the proteſt, becauſe the whole declaration muſt be 
pro · proved: and when a bill is returned proteſted, the drawer of 
ffici- IF the bill is obliged to anſwer th- money and damages, or to 
II be- give ſecurity to anſwer the ſame beyond ſea, within double the 


yable 5 he ſhall only have as much time as the firſt bill had to run. 

pr.. th. Having thus far conſidered the nature and negotia- 
note! bility of bills of exchange: We ſhall conclude with the 
F 60 caſes on the head. „„ 
"a; 8 the Nature of Payments by Bills of Eachange 
draw. FT. Promiſſory Notes. 1 | 
non. Payment by bill of exchange was formerly deemed to be Clarke v. 
C bil no diſcharge for a precedent debt, unleſs there was an ex- Mundal. 

3 and preſs agreement that it ſhould be ſo: but as to inland bills, Salk. 124. 

that is now altered by ſtat. 3 & 4 Ann. c. 9. ſ. 7. which enacts, J : 

fron that « if any perſon accept ſuch a bill of exchange for and emp. 
ularly i © in ſatisfaction of a debt, the ſame ſhall be eſteemed a full 


5 . time the firſt bill had to run. 


But in Molloy 283. it is ſaid, 


orig: 8 and ſufficient diſcharge; if the perſon accepting ſuch bill 

7 who 2288 © for his debt, does not take his due courſe by endeavour- 
vere * ing to get the ſame / accepted and paid, and make his pro- P. 50. 
d * tc teſt for non-payment or non- acceptance. 8 85 
y. V But if the holder of the note does uſe due diligence to 
ngen get payment of the note, and follows the direction of the 
ent d ſtatute; if the note is not paid, he does not ſuſtain the loſs. 
ten: The caſes therefore upon this head turn upon the queſtion, 
e firt e what ſhall be deemed due diligence to get the money from 
he acceptor of a bill or maker of the note, (for the law as to 
f ex- theſe in reſpect to laches is the ſame) and it goes on this 
e dan principle, that by keeping poſſeſſion of the bill or note after 
lyday, it becomes due, without getting the money from the accep- 

3 an('Þ tor or perſon who is liable to the payment, it is giving an 


il. 4 implied credit to ſuch perſon, and befides (in caſe of failure) 


dies eee the indorſer or perſon who paid away the note | 
niſtrz} rom getting the money himſelf when due. : | = 
be a7 


uſt. As in the Caſe of Promiſſory Notes. 


cour-® Plaintiff fold goods to defendant, who paid him with a Adele: 
de ac promiſſory note of *. Plaintiff demanded the money from George, 
perſon A. but gave him time repeatedly till A. failed It was ad- 1 Burr. 
ſhould} judged that the loſs ſhould fall upon plaintiff who by ſo giving 353. 


vec. credit, had diſcharged defendant, 


he to So where the indorſee of a promiſſory note received part Kellock v. 
e mer of the money from the drawer of the note: It was held to Robinſon. 
ording be a taking upon himſelf to give the whole credit to the draw - Stra. 745. 
be tw er of the note and abſolutely to diſcharge the indorſer. < 
nent | : e ö e ,- 
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*P. 51. * 2dly. In the Caſe of Bills of Exchange. 


e 1 In an action on an accepted inland bill of exchange by the 
— 93. indorſee againſt the drawer, it appeared that the bill was due 


the 14th of May; but that upon a promiſe of payment in- 
dorſee gave the acceptor time till the 20th of May, and fo 
on at different times till the 7th of June, when the acceptor 
failed: and there being no notice to the drawer, the loſs 

was adjudged to be againſt the indorſee. = 

Hull v. So where drawer was ſued by the indorſee, and his bai! 
Pitfield. paid the money, it was adjudged a clear diſcharge to the in- 
x Will. 46 dorſer. The caſe here was that the bail had taken an aſſign- 
ment of the note for the purpoſe of charging the indorſer with 

it; but the note was held to be diſcharged by the payment. 
I ſhall now conſider the particular caſes in which the 
holder of the bill ſhall be charged with the loſs, by reaſon 
of his neglect, or be exempt from it from having uſed a due 
degree of diligence. | 8 J 


iſt. In the Caſe of Bills before Acceptance. 

1. Where a bill of exchange is drawn on any perſon, it 

ce is preſumed that the drawee has effects of the drawer's in 

& his hands to the amount of the bill; if he therefore re- 

« fuſes to accept it, notice mult be given to the drawer in 

& order that he may take ſteps for his own ſecurity ; and if 

St. 3&4 „ ſuch notice is not given, and drawee fails, the payee 
Ann. c. 9. « muſt ſtand at the loſs, And the ſame notice is required 
. 7- & jn caſe of an indor/ſed bill,” | | =_ 
* P. 52. For where defendants who were original payees of a bill 
Bliſſard v. of exchange, indorſed it over to plaintiff before it had been 
Hunt & al-. accepted, and on being tendered for acceptance by the plain- 
5s Burr. tiff, drawee refuſed to accept it; plaintiff gave no notice of 
2670. this for three weeks to defendants ; and at the end of the 
three wecks the diawer failed: the loſs was adjudged to tall 

on the plaintift, for as the drawer was liable to defendants, 

who were payees, and he continued ſolvent for three weeks; 

if plaintiff had given notice, defendants might have obtain- 

ed the money from the drawer, and therefore the plaintif 

muſt ſuffer for his own negiect and laches. 2 

Brockdike But where it appears that there were no effects of the 
v. Bole- dtawer's in drawee's hands, ſo that no poſſible loſs could ac- i 
man. crue to the drawer from want of notice, as if drawn fraudu- 
= —_y K. lently for a blind or delay, where the parties have no dealings, 
N there the payee or indorſce ſhall not ſtand at the loſs of the 
amount of the bill from not having given notice; for there 

the foundation of the rule fails (vide this caſe plen. chapt. of | 

trover) and this deciſion has ſince been often recognized. 

2d. * And on the ſame principle, where payment is made 

„ by any ſuch bill or draught, it ought to be immediately ten- 

* dc red. for acceptance or payment ; for though drawee may be 

| e « ſol vent, 
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4 law is the ſame.” 


„ ſolvent, when the bill is drawn, if it is kept long unten- 


1 date, and plaintiff held the bill for four months, without ap- lyn v. De 


from the drawer, and wrote to defendant, “ that he had 


notes, the only queſtion that can ariſe there is, when the 
„maker becomes in{ulvent.”” And, | 


of an accepted bill as /oon as it is due, or in caſe of a loſs 
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&« dered for acceptance. he may become inſolvent.” . 
* Therefore where defendant being indebted to the plaintiff, & P. 5 9, 
paid him by a bill on one Heddy, payable a few days after Chamber- 


plying for payment. Heddy afterwards became inſolvent : it la Rive. 
was adjudged that the loſs ſhould fall on plaintiff for his ne- 2 Will-353- 


2d. Where bills have been accepted and paid away, the 


Iſt. © But it is to be obſerved, that as the acceptor of a 
& bill of exchange is ſirſt liable, nothing but an expreſs agree- 
« ment on the part of the holder of the bill ſhall diſcharge 
& him ; mere implication ſhall never be ſufficient: Therefore Dingwall 
in this caſe, where the plaintiff, who was indorſee, applied to v-Dunſter, 
the drawer of the bill for payment (it being an accommodation Dougl. 
bill and no value given to acceptor) and received intereſt from *35* 
him, and did not apply to defendant who was the acceptor, 
for ſeveral years; yet he afterward recovered from him (the 
acceptor) the amount of the bill, this amounting not to an ex- 
preſs diſcharge : tor where there is ſuch expreſs diſcharge, the 
acceptor cannot be reſorted to. . 

As where plaintiff, 4vh9 wwas indorſee, ſirſt arreſted the de- Black v. 
fendant (the acceptor) but finding that no conſideration had Peele. 
been given for the acceptance, his attorney took a ſecurity Dough 
ſettled with the drawer and that he need trouble himſelf no 3% 
more:“ This was held to be an abſolute * diſcharge as to de- * P. 54. 
fendant, and that plaintiff could never after charge him. I En 

« As the acceptor therefore is at all times liable; no queſ- 
« tion can ever.arife, on the circumitance of loſs, except in 
« the caſe of his infolvency. So in the caſe of promiſſory 


1{t, « Every pavee or indortee ſhould apply for payment 


„ he muſt ſuilain it.“ | | | 
Ihe bill in queſtion was at fix days fight, accepted the 8th Coleman v. 4 


of February, and by the three days of grace was payable the Sayer. 


17th, which was on a Saturday ; when the bill was not ten- 28tra. 829. 
dered, and the acceptor {topped the T gay following: It 


was adjudged that the drawer was diſcharged at the end of the 


three days of grace. | : | | 
For if the bill is kept for a long time it ſhall be preſumed Allen v. 


to be paid, becauſe there is a truſt between the parties, and Dockwra. 


it may be prejudicial to commerce, if a bill may riſe up to Salk. 127. 
charge the drawer at any diſtance of time, when in the mean 
time all reckonings and accounts are adjuſted between him 
and the drawee. ns IS 
And in the caſe of promiſſory notes, the maker of the 
5 oy note 


* — 
— — * EE 
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* P. a: As where the third indorſee of a promiſſory note kept it 


a 8 8 n 
« note ſhould be applied to for payment when it becomes due, 
C or the holder in caſe of a lofs mult ſuffer it.” 


Pepys v. for two months without receiving the money from the maker: 
Sir John In an action againſt the firſt indorſee without notice, the 
Lambert. plaintiff was nonſuited for his neglect. | | 
IStra.707- 2d. © But circumſtances may occur in which the note or 
c bill may be held beyond the time it becomes payable, and 
<« yet the holder not be charged in caſe of a loſs. For the mere 
« holding beyond the time does not of :t/elf effect a charge 
Anſon v. As where defendant having a promiflory note payable to him 
Bailey. or order two months after date, of one Smith, indorſed it to the 
A plaintiff, who ſent his ſervant for the money to Smith; he ſaid 8 
BullerN P that defendant had promiſed not to indorſe it, without firſt ac- 2 
276. quainting him, and that he was not then ready but would paß 
it in a few days, and ſo put it off from time to time: after three 
weeks elapſed, plaintiff wrote to defendant, not having ſooner 
learned his addreſs (though it was proved that he had ſooner 
enquired after it) the circumſtances above. Then Smith failed : ; 
Plaintiff wrote again, and defendant anſwered that when he 
came to town he would put all matters to rights. Upon this 
evidence the jury gave a verdict for the plaintiff as having uſed * 
due diligence, though it was proved that Smith continued ſol- 
vent for above three weeks, and paid upwards of 100l. in that 
| time. „ 15 
Tindal v. 3d.“ But what ſhall be deemed reaſonable notice of non- 
Brown. cc : . l 3 : 
Hill. 26 payment, is matter of law nor of fact: and therefore in 
G.3.B.R. © diſputes of this * nature the courts control queſtions on 
Term. Rep. that head in going to the jury.“ | | 
* P. 56. Therefore where plaiatiff kept bankers bills in his poſſeſſion 


Goodman from April to Auguſt, and the banker having failed; he 
v.Shipway. brought his action againſt the perſon who paid them to him, 
Mich. 11. and had a verdict. The court granted a new trial. 
G. 2. So where the caſe was, that plaintiff received from defen- 
Appletree dant a banker's note early in the day, but did not call for pay- 
v. Sweet- ment the whole of that day, and in the evening of it the ban- 
apple. ker failed. A verdict was found for d:/-ndant on the ground, 
224 that it was the cuſtom of the city, that bankers notes ſhould 
3. N. be brought for payment the day they are received: but it af- 
pearing that there were many exceptions to this cuſtom, in 
the cate of factors at Bear-key, the ſaleſmen at Smithfield and 
others; the court held the cuſtom was not ſufficiently proved, 
and even if the deciſion had been on that ground it muſt ap- 
1 the cuſtom was reaſonable, or the court would con- 
trol it. | | 
4th. © But where the holder of the bill has uſed due dili- 
6 gence, on that ground ke ſhall be diſcharged from any loſs.” 
Fletcher v. The note, which was a banker's, was paid to the plaintiff 


rn after dinner, who ſent it next morning at nine for payment, 
4s When the banker had ſtopped : it was ruled that there was no 


laches 


4 ſtandard to decide them, if ſuch is reaſonable.” 
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Jaches in the plaintiff, ſo as to fix the loſs on him; and that 


in all thoſe caſes there muſt be * a reaſonable time allowed, *.P. 57 


conſiſtent with the nature of circulating paper credit. 
Defendants made a payment to the plaintiffs, with two ban - Moore v. 


ers notes at two o'clock in the aſternoon; at nine the next Warren. 
morning they were ſent for payment, when the bankers had op Ws 
failed; adjudged that the lofs muſt fall on defendants, the r): 


plaintiffs having been guilty of no laches. | s. 


« In theſe queſtions the uſage and cuſtom of buſineſs is the 


For where it was proved to be the uſage of the Sword 8 v. 


"> 7 Blade Company, that when they received bankers notes to Mead. 


ſend them next morning for caſh to the Bank, which caſh was 2Stra.416., 


made up in bags, and called for by the clerk in the evening. Hoare z. 


Payment was made to them at three o'clock in the afternoon eee 
of two notes; next morning they were ſent to the Bank, left 8 B. 


there (as above) and the bank ſtopped payment juſt. before the 


"XX Clerk called in the evening. It was adjudged that the loſs muſt 


fall on defendant though the money might have been received 
a the morning, for the Company had only acted according to 
uſage. | | | 

| — « Butin caſes in which the loſs ſhall fall on the holder 
& of the note, a diſtinction is to be obſerved in the cafes of 
« notes payable to the bearer when paſſed with or without in- 
« dorſement.“ | „ | ” e 

If a note payable to bearer (ſuppoſing it has ſome time to # P. gg. 
run) be diſcounted, without indorſement of the perſon who Bank 5f 
held it, he who ſo diſcounts it, takes it with all 3 for it England 
is ſelling the bill like felling of tallies: but if the bill has been v. New- 
paſſed in payment of a debt antecedently due, or for money man. 1 Ld. 
lent on the ſame bill, then is the perſon paying it, liable to all Ray m. 442. 
riſques. But if the perſon who gets the bill diſcounted, inn 
dorſes it, then may the indorſee have a remedy on the indorſe- 
ment, if he demands the money in convenient time. This 
was the doctrine of Lord Holt, but the jury found a verdict 
otherwiſe. _ | PA Sos 

Before we conclude this head of bills of exchange it may 
be proper to conſider notes or bills as joint or ſeveral. SD” 
If a note is joint the action may be brought againſt both or Butler v. 
agaivſt either. If plaintiff declares againſt both, he muſt de- Mallifley, 
clare that defendants promiſed to pay jointly and ſeverally, but 2 7 
if againſt one only, he muſt declare generally, that defendant Abbot, 
promiſed to pay; and the note by two will be good evidence. Cowp. 833. 
For he that ſpeaks in the disjunctive ſpeaks true, if either Ovington 
member of the disjunctive be verified. Oy v. Neale, 
2d. If the note had been a joint one and defendant had 28tra. 819. 
been ſued as if ſeveral, defendant could only have pleaded that Per Buller 
matter in abatement, and not taken advantage of it in error. juſtice in 
5th. The next claſs of contracts upon which this action is N 5 

founded which I ſhall conſider is that of > 8 
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* P. 59. E Policies of Inſurance. 


Under this head I ſhall conſider 1ſt. What policies are good, 


2d. What ſhall avoid a policy 3d. The conſtructions on po- 
licies. 4th. Of total, partial and average loſſes. 5th. Of bar- 


ratry. 6th. Of apportionment of the premium. 


1ſt. What Policies are good. 


Iſt. It is enacted by ſtat. 19 G. 2. c. 37. That all inſu- 
& rances, intereſt or no intereſt, or without further proof of in- 
« tereſt than the policy itſelf; all gaming or wagering poli- 
« cies, or wherein the inſurer ſhall have no benefit of ſalvage, 
« gre vgid; (except in the caſe of privateers or ſhips in the Spa- 
&« niſb or Portugal trade): And no re- aſſurance ſhall be law- 
&« ful, except the former inſurer is inſolvent, a bankrupt, or 
& dead.“ | = 
| Under this ſtatute it has been decided, „„ 

Le Cras v. Iſt. That though the property of all prizes and enemies 
Hughes. goods captured by the king's land and ſea forces, is in the 
Eaſt 268. king, until condemnation in the Court of Admiralty ; yet that 
3. B. R. the officers and men have an inſurable property in things cap- 
tured, by virtue of the prize a&, and royal proclamation de- 

claring the ſhares and proportions to the captors. | 


+ P. 60, 2d. If the ſhipper of goods abroad indorſes over to another 


Hibbert v. the bills of lading, he thereby transfers the whole property in 
Carter. the goods to the indorſee, and he has no inſurable intereſt 
E.27G.3. therein: but if it appears that there was any agreement be- 
B. R. tween the indorſer and indorſee, that ſuch property was not 
Term. meant to be given at the time, as if it was only to ſecure to the 
Rep. 745. indorſee the net procceds : or that indorſer in caſe of a loſs 
had paid the ſum for which the goods were aſſigned. He 
there has an inſurable intereſt. ee Re ed. 
Thelluſſon 3d. Policies upon foreign ſhips are not within the ſtatute, 
v. Fletcher on account of the difficulty of bringing witneſſes from abroad 
Dougl.301. to prove the property. Therefore in inſurances on foreign 
ſhips, the policy is proof of intereſt ſufficient ; and in the caſe 
of a judgment by default, plaintiff need only prove the ſub- 
{cription to the policy by the defendant. ? 
Kent v. 4th. Plaintiff gave to defendant 20/. on an agreement that 
Bird, if a certain /adia ihip reached China that ſeaſon the plaintiff 
Cowp. 583. was to receive nothing, but if the ſhip loft her paſſage that 
ſeaſon, defendant was to pay to the plaintiff 1000. on the 
ſhip's arrival in the river Thames. The ſhip loſt her paſſage, 
and plaintiff brought his action for the money; but it appear- 
ing that he had none or little intereſt on board, it was held 
to be clearly a wagering policy, and void under the {tatute. 
5th. © Burt the property required by the ſtatute in the in- 


ſured mult be ſuch as may legally be exported or imported.” . 
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* For where it was made on goods for New York, which were * P. 61. 
prohibited to be landed there by ſtatute : the inſurer was held johnſton v. 
to be diſcharged as to them, though the clearances from the Sutton. 
dort of London were for another port Halifax) to which the Dougl. 241. 
goods might legally have been exported. | | Ts 

|  Gth. In this caſe an inſurance by the governor of Fort Carter v. 
Marlborough in the Eaft Indies was held good: for though Boehm. 
called a Fort, it is not merely a place of defence, but rather ow 

a place for merchandize. 1 * * 

E 7th. By ſtat. 14 C. 3. c. 48. All inſurances upon lives Rep. 593. 

© << or other events, without intereſt in the parties, are declared 8. C. 

% to be null and void.“ 3 : 

| . Upon this ſtatute a policy on the ſex of a perſon was held Roebuck . 
to be void. | | hn — 735 v. Hamer- 
8th. By c. 5. of ſtat. 19 G. 2. / 37. It is declared, ton. Cowp. 
That all money to be lent on bottomry or at reſpondentia on 737 
e ſhips trading to India, ſhall be lent only on the ſhip or on 

te the effects on board ſuch ſhip, and ſhall be ſo expreſſed in 

&« the condition of the bond: and the benefit of ſalvage ſhall 
„only be allowed zo the lender of the money, his agents or 

g aſſigns, who alone ſhall have a right to inſure the money fo 

« lent; and the borrower ſhall in caſe of a loſs recover no 

% more than the ſurplus of his property the above reſpon- 

„ dentia or bottomry bond: And in caſe it ſhall appear, that 
( the value of the ſhare in the ſhip and effects doth not amount 
(do the ſum borrowed ; the borrower * ſhall be reſponſible # P. 62. 
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& to the lender for the deficiency, which intereſt for the 
& ſame and the aſſurance and other charges.” Ko 


of | Under this clauſe of the ſtatute, it has been held, that if Black v. 
8 the lender of the money on bottomry, or at reſpondentia, in- Glover. 
0 ſures it; it muſt be ſpecified in the policy that it is bottomry HOI 


or reſpondentia that is ſo aſſured. | 20 
th. A further regulation with regard to policies of inſu- 


4 rance is now made by ſtat. 25 G 3. c. 44. which enacts, 
« That no policy ſhall be made upon ſhips, goods or mer- 
10 * chandize, without inſerting therein the chriſtian and ſurname 


« of the perſons intereſted therein, or the names of their re» 

fſpective agents, who ſhall affect the ſame: And if the po- 

e licy be made for any perſon not reſiding in this kingdom, 

* without inſerting therein the name of the agent of ſuch 

„ perſon to whom ſuch goods, merchandize, c. did belong, 

„the policy ſhall be null and void.” 3 | 5 | 
Under the ſtatute it has been reſolved, that where the in- Pray v. 

ſurance is made for a perſon not reſident in the kingdom, the Edie. Trin. 

name of the agent muſt be inſerted in the policy as agent to 26 2 3+ 

ſuch perſon, or the policy is void. . Fr Re 
toth. “ As by the ſtatute property is required in the in- 313. 2 5 

ſured when the policy is made; ſo it muſt fubſiſt in the per- | 


66 ſon 
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$ | cc ſon at the time the loſs happens, or in ſome one poſſeſſed of Y 


ce the ſame intereſt.” —_— 
* P. 62. For where leſſee for years inſured an houſe for a time 
Sadleis longer than his term: the term expired, and the houſe was ³⁵ 
Company afterward burned before the time inſured for expired : it was | 
* adjudged, that the leſſee could not aſſign the policy to the 
e leſſor, ſo as to enable him to ſue on it; for the inſurance is | 
an indemnification of the perſon inſuring, and if his intereſt 
is gone, ſo that he can ſuſtain no loſs, the policy is void and 
N 1 = H 
Molloy de 11th. The deſtination of a ſhip muſt always be expreſſed MF 


. Jur Mar. in the body of the policy when the inſurance is made: And 

ö Nav. 257. therefore a policy on a ſhip from London to leaving 

| | | a blank for the place of deſtination, is void. = 

1 Lowry v. But though in the caſe of gaming or wagering policies the 

T Bourdieu. inſured cannot recover, yet if ſuch a policy is underwritten 

= Doug. by an inſurer and the premium paid; the inſured cannot re- 
| | 451. cover back the præmium ſo paid, on the ground, that it was 
FE 6 paid without conſideration; becauſe that in caſe of a loſs the 
* inſurers would not be chargeable : for in pari delicto potior 9 

ö conditio deſendentis. | | 1 
F 2. 1 ſhall now conſider What ſhall avoid a Policy. 
A This is either 1ſt. By matter previous to the making of 
FY the policy, or 2. By matter ſubſequent, _ 2 1 
* * P. 64. 1. By matter previous to the making of the policy. As 1. 
My Ny a falſe repreſentation. 2d. By a falſe warranty. 3d. 5 

/ a concealment of circumſtances. x I 
1 « As to the iſt. It is a general rule that a falſe repr. 
od & ſentation of any matter, before the policy has been ſigned, 


5 „ ſhall avoid it as againſt the inſurer, on the ground of fraud. 
Mc.Dow- As where the broker in procuring an inſurance on a ſhy 
ell v. Fra- from New York to Philadelphia ſtated, “ that ſhe had been 
C | fer. Dougl ſeen in the Delaware on the 11th of December,” whereas u 
LN ads fact, ſhe was loſt on the gth of December. It was held tha 
: | | this miſrepreſentation avoided the policy: for the repreſent 
tion ſhould be true as to all the ale knows, and if he 1e 
1 preſents facts to the underwriter without knowing the truth 
* he takes the riſque upon himſelf. | : 
| | « But the repreſentation mult be a poſitive aſſertion.” 
Barber v. For where the broker only ſtated, “that the ſhip 4vas e 
Fletcher. peded to ſail in November or December,“ though in fact ſhe had | 
Dougl. ſailed before; yet was the policy held to ſtand good: fort 
—ͤ was only ſtated as an expetation, and the underwriter did na 
inquire into the ground of expectation. | 
Note, It was held in this caſe, that a repreſentation to tit 
firſt underwriter on any policy ſhall extend to all the otbel 
whoſe names are on it. | 1 


dof „Therefore, where an under- writer put his name firſt on a * P. 66. 
7 dlicy as a decoy to induce others to hgn, and on a promiſe Wilſon v. 

ime Pat he ſhould not be ſued : this was held to be « fraudulent Ducket. | 

was preſentation and to avoid the policy. But that the inſurer 8 3 5 

was Would return the premium. 4. ao 

the 2d. © But in order to avoid a policy in conſequence of 

c is micrepreſentation: the repreſentation muſt be material, 

ereſt and at the ſame time he falſe, for though the repreſentation 

and be not ſtrictly true, yet if it is more beneficial to the under- 
SE writers, the policy ſhall be good.” _ | 

eſſed For where the inſtruQions to inſure ſhewn to the under- pawſon v. 

And Writers, ſtated the ſhip to carry © 12 guns and 20 men.” And Watſon. 

vin; fact the failed with @ greater force the policy was held to Cowp. 785. 
good, the repreſentation being ſubſtanually performed and | 

s the favour of the inſurer. _ . 

itten And the conſtruction of the repreſentation ſhall be taken 

t re- according to the import of the words, as uſed at ſea or com- 

was EE mon acceptation.“ e | 

5 the Therefore where the ſhip was warranted to be mann'd Bean v. Stu- 

or ef ith thirty ſeamen : this was held to include the ordinary al. 11 


e, as officers, boys, c. who are deemed to be ſeamen at 
e Cuſtom-houſe, Greenwich Hoſpital, and in the diſtributi- 


ad. Such is the caſe of a repreſentation as affecting the 
ng validity of a policy, but the caſe of a warranty is ſtil! 

I ſtronger, as it makes * part of the policy itſelf; it muſt be * P. 66. 
As 1. oy and literally performed, and nothing tantamount 
1. ie will do. 5 ; | | 

As to which it has been ſettled,  _ 3 

repre iſt. That to make a warranty it muſt be in/erted in the Pawſon v. 
;gned, icy if it is on a diſtin@ piece of paper, or wafered to the bed atſon. * 
aud. Policy, or made verbally, it is but a repreſentation: but it — & S 


a ſh ay be inſerted in the margin of the policy, and it then ſhall Aſhton v. 
deemed a warranty. 5 1 71 | Berthon. 
-eas vs 2d. © The warranty is only of the circumſtances ſtated at 1 5 
e time of underwriting the policy, that they are then true; 
and if ſo, the inſurers are liable for all future riſques.” Gs 
The inſurance was made on a ſhip warranted neutral pro- Eden v. Par- 
rty, which was the caſe when made: during lier voyage kiſon. | 
ar was declared againſt the power to whom ſhe belonged, Doukl. 7056. 


242 
9 


” hereby ſhe ceaſed to be neutral. She was captured, and 

6 th e under-writers inſiſted, that the warranty was to extend to 

he helfe whole of the voyage: but it was held, that the warranty 
for it ly extended to the time when the policy was made and 


hen the riſque commenced, and ſo that the inſurer was liable. 
But where plaintiff inſured a ſhip warranted to be neutral Woolmer v. 
operty, and it was found to be not neutral property, the in- 


3 Burr. 


rer was diſcharged, though the loſs did net happen by eapture, 1 419. 
t from having  foundered : for the warranty 8 falſe at a Black. Rep, 
time of making the policy, and ſo che policy void. #7: "Oy 


Bond v. As if a ſhip warranted to fail by a certain day, befor 


Dougl. 343. 
* P. 68, cargo and her clearances on board, and proceeded ro * Bl: 


Perl,ord * iſt. That the keeping back any circumſtance in hi I 


4 8 f u . 


SP. 67. 3d. © For a warranty is ſo abſolute, that nothing but 
« performance of the conditions of it ſhall diſcharge it; b 
eit ſhall be abſolute under every circumſtance as againt 
we, the parties, : 4 i 

1/2. As againſt the inſured. 3 

Hore v. For where a ſhip was warranted to ſail from Jamaica, o 

Whitmore, or before a particular day, and before that day was prevented 


Cowp. 784. from ſailing by an embargo, The inſurer was held to be di.. 


| |  , charged, tho the terms of the policy could not be performed,” 
Bond v. Ie & So if e detained beyond the day the is warranted tv 
Nutt. ſail, by any cauſe whatever, as by dangerous weather, want 
23 601. of repair, the enemy being off the port or ſuch ; in all theſe 
el. cafes the inſurer is diſcharged, 1 
24d. As „ the Inſurers. 

The ſame literal adherence to the terms of the policy! 

« ſhall charge them.” | p 


Nutt. that day breaks ground on her voyage home, though the 18 
Dad 601. put back by ſtreſs of weather, or re- called by an embargo; 
5. C the policy remains good, though ſhe does not ſail afterwad 
3 Reſ. till long after the day. For ſhe has performed the terms 

the policy, by beginning her voyage at the day. | : 
Earl v. Har- So where the ſhip Leghorn Galley was warranted to ſal 
— from Jamaica on or before the 1ſt of Auguſt, and ſail'd fron? 

her port Savanna de la Mar on the iſt of Auguſt, with a ful 


fields, where ſhe expected a convoy; but was there detaine 

by an embargo. This was held to be a ſufficient inception 
the voyage to anſwer the terms of the policy, and the inſure? 
liable, the ſhip having been taken. „„ 
3d. © The third caſe in which a policy may be avoided, 


— 


82 by matter previous to the ſigning of the policy, is by a nr 3 
«* cealment of circumflances affecting the ſhip, &c. at the tim 
of making the inſurance.” | . I 


As to this it has been decided, Ry 


N 


"= 
». - 
3 
83 
II 


3 
2 : 
= 
3 


2 


N * knowledge by the inſured to miſlead the under- writer im 
* « a belief that the circumſtance did not exiſt, or to eſtimat!' 
« the riſque, as if it did not exiſt, is a fraud, and avoids ide 

« policy. And the caſe is the ſame though the ſuppreſſion 
happened through miftake, and without any fraudulent i-: 

tent; for the inſurer is deceived. „ 

Seaman v. On the 25th of Auguſt defendant under- wrote a ſhip fon 
te gi 100% Carolina to Holland. lt appeared that on the 23d of Aug I 
sn the agent for the plaintiff had received a letter, wherein 4 
was mentioned, That the writer was in company with tit 

* ſhip in queſtion on the 1 2th of Auguſt, and that at 12 1 n 

night he loſt ſight of her all at once, and that the captain d 2 

her the day before had complained, that ſhe was leak. B 


This letter was not communicated to the under-writer. © 2 


Do 
2 
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a the ſhip continued her voyage until the 19th, when ſhe 
Was taken by the Spaxiards, and there was no“ pretence of any & P. 6g. 
Wowledge of an actual loſs when the inſurance was made, and 
was made in conſequence of a letter received from the plain- 

I, dated 27th of June before. But the concealment of the 


rod the policy. | | 1 8 Rep. 463. 
2d. But the inſured may be ĩnnocently ſilent, as to grounds per Lord 
open to both to exerciſe their judgments on; therefore he Mansfield. 


ca, 0 Itter was deemed a fraud on the inſurer, and he was held | 

vented 5 be diſcharged. | - | . _ 

e dil. For whatever accounts the inſured or his agent have receiy- —— v. 

Tmed, of the loſs or other circumſtance in which the ſafety of p. Was. 

ted u Ie ſhip is concerned, theſe thould be communicated to the 150. 

wal der- writer, or the policy ſhall be void. Br: | 

theſet And on the ſame ground, a concealment of the true port 322 v. 
"Y lading from whence the ſhip ſailed, was held ſufficient to p — 

poliq 


befor need not mention, what the inſured knows already ; or what 3 Burr. 
the | he ought to know; what he takes upon himſelf to know or . 

Jargo;! what he waives being informed of.” PE os 

wart As if an under- writer inſures a private ſhip of war, he need Ibid. 

rms 2 be told the ſecret enterprize it is deſtined for, becauſe he 

ows ſome expedition is in view, and from the nature of the 

to {al tract be waives the information. | ES” 

1 fron! So where defendant under-wrote a policy againſt the taking Carter v. 

a ful! Fort Marlborough in the Eaſt Indies, by the enemy for one FR 

* Blue! ar, on the part of the governor. In an action on the policy 5 

*taine! was reſolved, iſt. That it was no concealment of circum- 1 Black Rep, 

tion ances that the ſtate of the * fort and fortifications was not 593. S. C. 


ade known to the inſurer. 1ſt. Becauſe he had made no in- , 
ry to this particular, and 2dly, That it was the riſque of 
ing attacked only that was inſured ; and 3dly, It was re- 
led, that it was not neceſſary to make known to the inſurers 
e tim? e governor's opinions, and ſurmiſes, on the probability of an 
| pedition againſt it, which were mere ſurmiſes, and equally 
ing within the knowledge and conjectures of the inſurers 


P. 70. | 
roided, 3 


_— 
2 C00 = 
i 


=_ 


in hu emſelves. 9 
ter imm For the under- writer is bound to know every cauſe which per Lord 
ſtimae may occaſion natural perils: as the diſſiculty of the voyage, Mansfield ia 
ids the /e ſeaſons, Ic. as alſo all political dangers, as the probabi- 8. C. 
ſon g lit / of a declaration of a war, or peace. And he therefore 


cannot ſcreen himſelf under an ignorance of any of theſe 
circumſtances,” _ 8 | 


p fron As where a ſhip was inſured before war was declared, but Planche v. 
Augi! 1 hen it was daily expected, and ſhe did not ſail till after war <a 
ereln 1 ad been declared; it was adjudged, that th&re was no con- A RE . 


ith the 


| ealment here, as to the under-writer, and that the policy re- 
t 12 V8 $7551 | 


2 ained good, | | 3 8 
in d dos the inſurer is bound to nov the courſe of trade, and 
leaky. B where a loſs happens if in the common courſe of that trade, 
ter. In 9 be 15 liable,” 5 . = | | C's. 
fis Ss os | D a As 
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Noble v. As where the policy was on a h to Labrador on the fen 
ee ford and the cargo until diſcharged. The ſhip arrived, but h 
O's": 49 cargo was not diſcharged for a conſiderable tiine, and during 
*P. 71. that time the ſhip was cut out of the harbour by a private. 
It was objected, that this delay and neglect in the ſhip's di. 
charging her cargo, ſhould avoid the policy. But it being 

proved to be 7% uſage and courſe of trade to diſcharge the eu. 

goes of ſhips by degrees, and in that manner; the court held 
that the under-writer was bound to know it as ſuch, and tha? 
it muſt be deemed to be within the policy, and the under-wr. 
ter be liable. | 5 
.. 2dly. That though the queſtion on the particular branch 
trade, to the place in queſtion might e new, yet that th 
courſe and practice of the ſame trade to a different place, ] 
good and admiſſible evidence. As the mode of trade and} 
fithing at Nexwfoundland is admiſſible evidence as to the fant} 
| trade to Labrador. | | | 
Salvador v. So where the inſurance was upon an India ſhip, charterei 
Hopkins, in the common printed form, in which is a clauſe ; that the 
5 = Company may detain the ſhip in India for twelve months, other 
225 wiſe ſhe is to be allowed to return within a ſtated time. Ik 
ſhip in queſtion was detained, and the inſurance was mad 
without notice that the had been ſo detained, but inade mer 
ly on the charter-party. A loſs having taken place, the inſu 
rers conteſted the payment on the ground, that having no n6 

tice of the detention, it was a concealment of circumitances 
but it being proved that ſuch detention was the common court 
: of the India trade, was within the terms of the charter-pary 
P. 72. and fo a riſque then in contemplation, and that the fact *d 
detention might be known at the India Houſe. The court «8 

theſe grounds held the inſurers liable. | h 'Y 

"Theſe are the caſes in which policies of inſurance have bee 
declared to be yoid, from matter exiſting before the making 


of them. We ſhall now conſider 3 
2dly. How Policies may be avoided by matte! 3 
ſubſequent I 


iſt. © It is a general rule that the terms of the policy an 
* to be ſtrictly adhered to, for any variation from the riſque i- 
« ſured, diſcharges the under-writer.” _ 5 9 
* Upon this ground, where a certain voyage is inſured, ay 
| * deviation fromthe dire ct courſe of that voyage avoids the policy. ll 
"+ oy Bur 1it. © An intention to deviate will not avoid the polic!, 
Wilmer, * if a loſs happens while the ſhip was in her direct courſe.” 
2 otr&, 1249. For where the ſhip was inſured from Carolina to Liſbon and fron 
thence to Briſtol, and the captain had taken in ſalt, which he 
was to deliver at Falmouth out of his courſe, before he went u 
Briſtol. He was taken in the direct track to both places, be. 

fore the dividing point; and the inſurance was held to ſtaud 
good as ggainit the under-writers, & 5 | 


TEL For 
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2 For where a partial loſs happens in the caſe of an inſurance, Green v. 
ut the d in the ſame voyage a deviation is afterwards made, the l 
durin 5 1 . GE « Salk. 444. 

4 ured thall recover for ſuch loſs; for the policy is only diſ- , Ld. Raym. 
Vater arged from the time of. the deviation. | * 840. S. C. 
ds dil.“ 2d. But if in fact the ſhip does not proceed at all on , P 
being the voyage inſured, though ſhe may be in the track of it; yet 3. 
he en all the policy be diſcharged” _ | | 
t held he inſurance in this cafe was on a thip from Maryland to Wooldridge 


Wl: : the was taken in the Cheſapeak ; all her clearances v. Bon dell. 
Wore for Falmouth, and a market, and the place of capture was Dough. 46. 
the courſe for both places, and before the dividing point. In 

action againſt the inſurers, it was held that as the evidence 
her clearances ſhewed her deſtination to be different from 
t inſured ; it was not the vofage the inſurer meant to un- 

rwrite, and he was therefore diſcharged. | 11 bs 

For the policy ſhould attach when the ſhip ſets out on her Way v. 
age, or it cannot after. So that if the fails before the time Modigliani. 
d in the policy, it never attaches. _ 85 Irin. 27. 
3d. © But a deviation is excuſable in the following caſes.” ,”. 


no 10 e ſhip is compelled to leave her direct courſe by ſuch ne- 
ances; ſity, ſhe muſt proceed to ſuch place of ſafety in direct courſe, 
courſe in the ſhorteſt poſſible time. e * 
par or to make a deviation criminal, and ſo diſcharge the un- 
& *d writer. It nuſt be done voluntarily. 4 5 


For when a ſhip went out with a Jetter of marque, inſured x P. 
un Briflol to Newfoundland, and having taken a prize, the Elion _ 
Jors roſe and compelled the captain to leave his courſe for Brogden. 
vfoundland and return to Briflol, In an action againſt the 2 Stra. 1264. 
rers who ſet up a deviation in their defence; it was reſolvp᷑- : 
that it was excuſed by reaſon of the force uſed againſt 
captain, which he could not reſiſt, and ſo fell within the 

of neceſſity, which had been always admitted as an excuſe. 

dly. For the fake of greater ſecurity a deviation is excuſable. 

Is where a ſhip deviates ſomething from her courſe for the Bond v. 
e of meeting with a conv2y : this ſhall not be deemed a de- Nutt, 


71 tion ſufficient to diſcharge the inſurer. But the ſhip ſhould 522 * 
lic wait for a convoy ; for the under-writer is ſuppoſed to eſ- 

P's e the time his riſque continues, in rating the premium, and 

1 f efore i muſt not be prolonged, unleſs through neceflity. 

4 fron ily. © Where the known u/age of trade admits it.” . 
ue where a ſhip was inſured from London to Nants, allow- Planche v. 

ven o touch at Offend, and all her clearances were to Offend ny 

s, be. . ic being proved to be the uſage of the trade lear fe — 2 

ſlant f PT e the ulage of the trade, to clear for pgnq v. 


port and go to another to avoid the Frenc/: duties, and this Gonſales, 
1 15 1 29 | known _—_ 4452 


F 
known to be the eſtabliſhed mode, the policy was held to k 


| Z3iood againſt the under-writer. = ol 
P. 75. * 2dly. © But though ſuch ſtrict adherence is required tothe 
LN « terms of the policy, yet ſome latitude is admitted as to the 

*« uſage and courſe of trade, /o as to take in loſſes not within ii: 
« fri letter of the policy.” | | _—_ 
pelly v. For where defendants had underwritten a ſhip to C Mina lb 

Royal Ex- the uſual form * againſt all loſſes by ſea, &c.” When the ſh 

change reached China, ſhe was unrigged and the rigging brought o 

— 28 ſhore, where by accident it was conſumed by fire. The inſurei 

1 Burr. 341. brought their action to be repaid their damage, and the defer | 

dants refuſed to pay, on the grounds that it was a loſs on la 
and ſo not within the policy. Bur it being proved that it vu 
the eſtabliſhed courſe of the trade ſo to unrig the ſhip, th 
plaintiff recovered. RED 
3d. © To determine therefore what ſhall be an adhereng 
to the terms of policies, the ſeveral con/irudions on them an 
to be attended to.” | 

Molloy de And 1ft. If a merchant inſures a ſhip generally, as of ſuel 

Jor- Mar. & burthen ; this aſſurance ſhall take in the ſhip only, and u 
av. 28. any of the merchandize on board her. But in inſuring the ca.» 

go, it is not neceſſary to ſpecify the particular goods, it is ſu} 
ficient toſay on the wares, merchandizes, &c.on board ſuchahy, 


Jonge v. So where plaintiff made an inſurance on a ſhip and frei, 
| | ans TR the ſhip was then careening before ſhe took in her lading, 2 . 
. *Þ „ a tempeſt having ' ariſen, the was loſt; it was adjudged th. 
P. 76. the plaintiff ſhould only recover for the loſs of the ſhip, but u. 
| for the freight, the goods not being actually on board, ſo 29. 
5 make the plaintiff's right to freight commence. . 
Molloy 255. 2d. If a ſhip is % no from a port, the inſurance does u 
commence until the voyage is begun, ſo that the inſurer is 11, 


liable for a loſs in port; but if ſhe once breaks ground thou 
driven back into port, the inſurer is liable for a loſs, for ti: 
voyage was begun. But an inſurance at and from a port, i. þ 
cludes loſſes while in port. 6 OT =, 
Molloy de 3d. If goodsare infured on board any ſhip and ſhe becone « 
Jur. Mar. & leaky, if the maſter and ſupercargo take them from that 119 3 
Nav. 256. and put them on board another, the policy is diſcharged, une 
there are theſe words the goods laden to be carried by ſud ; 
a ſhip or any other until ſafely landed,” in which caſe the rl < 
. ſurers are liable. | © „ KH 
4th. © When an inſurance is made for any given time, thu 
* time muſt be ſucceſſive, not at different periods.” 1 


8 8 
8 6 2 


As in this caſe the inſurance was on a letter of marque i 1 


Syers v. 
— fix weeks, this it was held ſhould be for fix ſucceſſive week 
Hus 599: not part at one time and part at another. 
Waples v. 5th. The inſurance is generally for ſuch a voyage or tin a! 
a» Fames, and until moored for 24 hours in ſafety, under this clauſe uber 


IS 2 Stra. 1243. 


2 veſſel came in, but before * the 24 hours expired, was 


5 


„P. 77. dered out again to perform quarantine for fourteen days, du 


wWbid 
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nich time ſhe was loſt: It was adjudged to be within the 


He Vie, ooo re 
22 25. RR 


to be "= 

_ Wiue inſured, the not being moored 24 hours in ſafety, and 

to the e inſurer liable. De 8 2 

to te 6th. If a ſhip is inſured to go with convoy, ſhe is warranted 2 v. 

rin th vy that policy to go to the place where the convoy is, and if in Cam Jang 
ZN 24 . . Pell v. 
ier way thither ſhe is captured, the inſurers be charged. Bourdieu. 

ing 80 where a ſhip fails in purſuance of ſignal to join a convoy, 2 Stra. 126g. 

e ſij ot is prevented by bad weather from receiving her ſailing or- 3 

ht o ners, yet it is a failing with convoy within the policy. N 30. 

1fure 7th. That clauſe in policies of inſurance, « to be free from Wilſon v. 

defer © average unleſs general, or the ſhip be ſtranded, means, that Smith. 

1 land, only in theſe two caſes, of a general average, or the ſtranding our $50. 

it wh of the ſhip; the inſurers ſhall be liable to ſuch damages as pony 8. wh 


riſe from thence ; but all other partial loſſes are excluded. 


Ath. Of total, partial, and average Loſſes ; and 
how far the Inſurer is liable for each. _ 


rſt. «© After notice of loſs of the ſhip inſured, the inſured Molloy de 

& may abandon to the inſurers and recover for a total loſs, and Jur. Mar. 

5 then the inſurers ſtand in their right, to recover as much of & Nav.257 

« the property as they can.” | | Te | 
«But the principle of abandonment has been reſtrained in 2 Burr. 69 

many inſtances for fear of fraud, and only is allowed where the & P. 78. 


* (los is of ſuch a nature as appears to be a total one: for the 

t nel ** merchant, where there is only an average loſs, ſhall not be 

m—_ allowed by abandoning to make it a total one. For abandon- Cazalet v. 
ment ſhall only be allowed in caſe of a total loſs. And fo it St. Barb. 

EY : et ſhould be made in the firſt inſtance, for if the inſured endea- 3 a 

„ vour to recover part of the property, they ſhall not afterward Mitchell v. 
115 be allowed to go for a total = ng | | 1 


As in theſe caſes. 3 Hl. 27 C. 3. 

Where the ſhip was by bad weather obliged to ro great g „ 
part of her cargo overboard, was afterward captured by the ene- Withers. 
my; and being recaptured and brought into port, her cargo was 2 Burr. 983. 


mn tound of little worth, and ſhip damaged. Ir was held that the 

1 | 4 inſured might abandon and recover for à total loſs. | 

8 il So where the ſhip had heen taken and recaptured, and the Milles v. 
35 LS falvage and repairs amounted to ſo conſiderable a ſym, that the Fletcher. 


captain deemed it for the benefit of the owner ta ſell her in a Doug]. 219. 


foreign port; the inſured recovered for a total loſs. 5 | 
So where the cargo of the ſhip inſured received ſo much da- Boyfield v. 
mage, that the value of the part ſaved came to leſs than the freight; Brown. 
the inſured were allowed to recover far à total loſs. _ - TOO 1065, 
2d. But the mere capture of a ſhip, if afterwards retaken 1 ons 
without any damage, will not “give the inſured a right et er 4 
abandon : but the plaintiff on ſuch a poljcy:can only recover-rBlack.Rep, 
© i cer 2 3: bo mangs Bead „ 5 24n 277. S. C. 


n Waſe jg e F. 79 
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_ ant indemnity according to the nature of his caſe at the time if 
the action brought, or at moſt at the time of the offer 1. 9 


- abandon. - : = : | 
er g In this caſe the ſhip inſured was captured and carrie 
250, into the enemies port, where ſhe remained eight days, wher 


25tra.1250. ; 
| ſhe was cut out by an Engliſi ſhip. The court held, that the 


ſhip being ſo long infra prefidia and in the enemies power, 
It was a total loſs as againſt the inſurers, But according u 
Lord Mansfield's doctrine in. the caſe of Go/s v. Ii tſiert; i 
ſeems to be undecided what capture ſhall be conſtrued i 
total loſs. 7 | | 
3d. © The loſs fo charge the inſurer muſt happen durig 
« the exiſtence of the policy: For though the cau/e of the H 
„ happened during the exiſtence of the policy, yet if the lo 
% did not actually happen till it expired, the inſurers are na | 
« liable.” | | 
Menetone For where the policy was for fix months on a ſhip to Neu! 
3 * 8 York, and during her voyage ſhe ſprung a leak, and by the 
— 6. . opinion of the carpenter and crew, thereby received het 
B.R. death's wound. This was on the iſt of January, and on th: 
3d the policy expired: ſhe was however kept above water 
till the 7th, when ſhe ſunk. The under-writers were hell 
to be diſcharged, though ſhe received her death's wound dur-| 
ing the exiſtence of the policy; the loſs not having happenel 
till after the policy had expired. 2 = } 
„ P. go. © For by no reference or retroſpect, ſhall the inſurer b 
| « be charged, when the riſque has been run during the e- 
e 1ſtence of the policy; and the voyage performed, which. 
was inſured.” | | | | —_ 
Lockyer v. For where the maſter during the voyage inſured, had been 
— * guilty of barratry, by ſmuggling brandy, c. hovering near 
26 G. z. the coaſt; the ſhip arrived ſafe in the Thames ; but was 27 
B. R. Term. days afterwards ſeized, under an information for the ſmuge- 
Rep. 252. ling, and reſtored on payment of the exchequer compoſition 
of 230/. The inſured offered to abandon, but the court held, 
this not to be a loſs within the terms of the policy. For { 
after many voyages and final ſettlements between the partic 
might a ſource of litigation be opened. — 
4th. © The inſurer ſhall be liable for no loſs, unleſs it fall: il 
« exadly within the terms of the poli © 4 


* 


Jones v. Policy againſt loſs by mutiny, and on a cargo of ſlaves from ; 
— Africa to the Weſt Indies they did mutiny, ſome were ſhot, | 
28. L ſome died of their wounds, others in deſpair jump'd over- RF" 


Term. Rep. board and were drowned, and ſome drank ſalt water of which 
130. In not, they died after the ſhip came into port. It was held, that for 
tthoſe who were ſhot or periſhed of their wounds, as ariſing 
from mutiny, the inſured ſhould recover, but not for thoſe | 
who perithed from collateral circumſtances. : 
th.“ Where the inſured takes the goods into his own i h 
8 i poſſeſſion, the inſurer then becomes diſcharged.” _ 
| Defendant 


- 
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* Defendant under- wrote a policy on goods of the plain- & P. 8 1. 
tiff till the ſame uuli be ſafely landed in London; the ſhip Sparrow v. 
arrived in port, and plaintiff took out the goods and put them Carru- 

into his own lighters, from whence they were loſt : it was — 2 
adjudged, that the plaintiff having taken his goods out of vUa-I236, 
cue poſſeſſion of the captain of the ſhip into his own, that the | 
inſurer wa: diſcharged. 5 | CIC 
3 Note, in ſettling loſſes this rule is obſerved. Ee 

If the policy is a valued one, and part of the goods are da- Lewis v. 
WE maged, the average is ſettled by this rule. The inſurer 1 

bal pay to the infured the ſame proportion of the valued 1 arr. 
price, that the loſs on the goods at the port of ſale, bears to Te 
the price they might have been ſold for, if no ſuch loſs had 
happened : as if the goods „ e would fell for 20. 

per hogſhead, but in conſequence of the damage produced 

but 157. Here they have ſuffered a loſs of 5. or one-fourth 

of their value, therefore one-fourth of the valued price muſt 

be made good by the inſurer. OS e 


5th. Of Barratry, 
« Barratry is one of the riſques inſured againſt in all po- 


water | | 
held ; licies of inſurance, and is a loſs occaſioned by any fraud 
dur. of the maſter or wariners.” “ 8 . 
zened Þ 1. As where. the maſter attempted to run the ſhip out of * P. g. 


bort without paying the duties, and * was ſtopt, whereby Knight v. 


er be the ſhip was forſeited: this was adjudged to be barratry, Cam- 
e e and to ſubject the inſurers, as done per fraudem & negli- bridge. 1 
vhich gentiam of the maſter. TOS : Stra. 521, 


| 2. © It is eſſential to barratry that the wrong be com- 

« mitted by the maſter and mariners gainſt the owners ; 
* and therefore if the owner is privy to, or the cauſe of it, 
« the inſurer is not liable, for it is not barratry.“ > | 
= As where Le Grand was owner of the ſhip, and having Nutt aſſig- 
obtained goods from Hague the bankrupt, (which Hague in- nee of 
bored) went himſelf on board the veſſel, and by his con- Hague v. 
r ſo trivance, carried the veſſel to a different port, and ſo de- Bourdieu. 

I auded Hague. This was held not to be barratry, Le Grand = 8 
the owner being privy to, and concerned in the fraud. „ 
3d. So that to conſtitute barratry it muſt be done auitHou⁰ Rep. 42%; 

* the knowledge of, and againſt the intereſt of the owners.” LE 


ſrom For where defendant underwrore a ſhip to Marſeilles, , 
ſhot, and the was afterwards advertiſed to carry goods to Genoa, Oy 8 5 
over and the agent gave out that the ſhould go to Gem beſore 8 * 
rhich he went to Marſeilles, which defendant inſiſted ſhould not 11 73. 

at for e done, as being contrary to the terms of the policy: how- | 

riſing ever The ſailed firſt for Genoa, and in return to her courſe to 


ar/eilles was blown up. The plaintiffs attempted to make 
his out to be barratry in the maſter: but the court held, 
hat it being premeditated and for the benefit of the owners, 


could 


a 


* P. 83. 


Stevenſon 
v. Snow. 
3 Bu rr. 


1237. 


* P. 84. 


Lilly v. 
Ewer. 
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could not be conſtrued barratry, but * was a deviation which | 
diſcharged the inſurers. | 

And therefore where the maſter left his courſe on a ſmug. · 
gling buſineſs without the knowledge of the owners, and was 
taken in his return to his right courſe: it was adjudged to be 
barratry in the maſter and the inſurer liable; for the lo 


was in fact the conſequence of the deviation for a fraudulent 


purpoſe. . . 

6th. Of Apportionment and return of the Premiun, 
1. © If a policy is under-written, and the riſque not run, 

&* though it has ariſen from the fault of the inſured, yet the 

1 inſurer ſhall return the premium : but if the riſque ha 

% once commenced, the inf. 

« premium if they do not chuſe to proceed on the voyage, 
« unleſs the contract and woyage is of a diviſible nature” 
As where the ſhip was infured from London to Halifax, 
warranted with convoy from Port/mouth ; ſhe ſailed from 
London, but when the reached Port/mouth, the convoy had 
ſailed. It was adjudged, that the under-writer ſhould re- 
turn the premium, deducting the value of the riſque from 
London to Portſmouth; which in this caſe was one-half er 


cent.; for the voyage was diviſible in its nature, viz, fron 


London to Portſmouth, and from thence to Halifax. f 
gut where it is not ſo diviſible, there ſhall be no appor- 
« tionment of the premium.” 7 $54 
* As where the inſurance was on a ſhip at 5 fer cent.: 
per cent. to be returned if ſhe failed with convoy: ſhe failed} 
with convoy only to a certain latitude, This it was held 


Dougl. 72. ſhould not make the inſurer return part of the przmium 


Bermon v. 


Wood- 
bridge. 
Dougl. 
7 5 1. 


Tyrie v. 


Fletcher. 
Cowp. 
665, 


for the contract was entire and for the whole voyage. : 

2. And though the contract may conſiſt of many parts, 
yet it may be entire; and the præmium in ſuch caſe ſhall 1 
® not be apportioned.” „ 

As where a ſhip was inſured © at and from Honfleur te An. 
« gola, during her ſtay there, and thence to Domingo and 
home; premium 114. It was held, that though there were 


ſeveral parts of this voyage, yet that the contract was entire; 


and if the riſque was once begun, that there ſhould be 0 
apportionment of the premium. | Y 
So when the inſurance was on a ſhip © at and from Lin- 
* din to any port for 12 months,” This was held to be ore 
entire contract, and that the przmium ſhould not be confider- i 
ed as ſo much a month: ſo that the ſhip being taken before the 
12 months expired, that there ſhould be no apportionment | 
of the præmium. | 2 = 
Theſe are the principal caſes of expreſs contracts which 
are obe ds of this action. I ſhall ſubjoin a few other caſe 
reducible to no general head. e 


| 1.4 perſot 


ured ſhall not have a return of the 1 8 
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1. A perſon may recover againſt the former incumbent Jones x 
who has been guilty of dilapidations, ® the ſum expended by 288. 


-Y W him in neceſſary repairs, by action of aſſumpſit. P. 8. 


1 be ſhall be preſumed to truſt to the perſonal ſecurity of the 


2. If the ſheriff levies money on a ff. fa. and does not pay n 
it over to the plaintiff; he may recover it in this action as 8 hs 
levied ro his oh | | 3 Salk. 12. 
3. This action will lie to recover the value of a maſque- Longchamp 
rade or ſuch like ticket, at the ſuit of the perſon who paſſed it. v. Kenny. 
ere, the objection to this action was that it ſhould be trover, Pougl. 132. 
4. So where a ſhipwright had repaired a ſhip, which by Wan 6 
= accident was burnt while in dock, yet was he allowed to re- * 3 
cover in this action the amount of the repairs. 1 == 

5. This action lies againſt an executor or adminiſtrator — om 

having ſufficient aſſets, to recover # legacy, 234. TR 

6th. Aſump/it will lie for money had and received, though Hawkes v. 


: "FREE Saunders. 
the lender of the money has taken a pledge for his ſecurity : for Ibid. S. P. 


borrower as well as to the pledge, unleſs there appears a Com — | 


ſpecial agreement to diſcharge the perſon, _ PDuncomb. 
Having thus conſidered what will maintain this action, I 2 Stra. gig, 
| ſhall now proceed to conſider | | Rs 


adly. What Contracts will not ſupport an Aſſumpſit. 

iſt, © This action being founded either on an expreſs 
* agreement or an implied undertaking ; whenever the pre- | 
* ſumption of ſuch * contract or undertaking is excluded, & P. 86. 
as where it appears that money for which the action was + 
brought was paid without the conſent of the perſon ſued ; 

* there this action will not lie.” BESR „ 

As in this caſe. Where it appeared to be the cuſtom of Stokes v. 
the pariſhes of St. Vedaft and St. Michael le Quern, to elect Lewis. Mic. 
a ſexton jointly, and each parith to pay a moiety of the ſa- w- Farm 
lary. Sr. Vedaſt's elected a ſexton without the concurrence Rep. 0. 
of St. Michael's, who therefore elected a ſeparate ſexton for 
themſelves. St. Vedaſts paid to their ſexton the whole ſa- 
lary; and then brought an action againſt St. Michael's for the 
moiety: It was adjudged that it could not be maintained, for 
the money was paid clearly again/? the conſent of the parith of 
St. Leds; and ſo there could be no undertaking implied. | 

So where after a recovery in ejectment, leſſor of the Birch v. N 
plaintiff brought aſ/um?fit for the meſne profits; the action Wright. 
was held not to lie: for that plaintiff having by his ejeQ- 2 
ment conſidered defendant as a treſpaſſer; he ſhould not af 10 | 
terward be allowed to conſider that as a contract, which he ] 
before choſe to conſider as a tort. N . 

So when in aſſumpfit for goods ſold, the evidence was, Thorp v. 
that the plaintiff's ſervant had ſold the goods to defendant, eg oP | 
who was.to give him half price, which the ſervant was to Salk. MSS. 
keep to his own uſe: It was adjudged, that plaintiff could Buller N. P. 

rn a 5 | not 130. 
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| undertaking to plaintiff himſelf. 

*P. 87. * 2d. © A mere voluntary carte will not ſupport an af- 

Hob. 106. ſump ſit. $4 | 

And that ſhall be deemed a voluntary courteſy which as 
« been undertaken without a proſpect of certain recompence.” 


Oben +. As where plaintiff had done much buſt neſs for Mr. Guy (who 


Governors bequeathed all his poſſeſſions to the hoſpital) and had done it | 1 
of Guy's in contemplation of a legacy from him. But being diſappoint- 


Hoſpital. ed, after Guy's death, he brought this action on a quantum mee 


2 Stra, 728. = 
| 728. uit for his former trouble; when it was adjudzed, that it 


would not lie, the buſineſs having been done not with a view 
to immediate or certain „ but with a view to a 
legacy. 

« But if there was any requeflt made by e there 


the courteſy or benefit ſhall be preſumed and conſtrued to J 


„be not voluntary, bur done in purſuance of the requeſt, 
and this action will lie.” 


Lampleigh 
v. Braith- a man, requeſted plaintiff to labour to procure for him a 


waite, Hob. pardon, for which he promiſed him 10914. which plaintiff | 
%. having performed, it was adjudged that the action well lay, 


as ariſing from the requeſt of the defendant. 
Grieſly v. 


* P. 88. did ſo, and the marriage took effect, it“ was N 
ſufficient conſideration to uphold the action. 
But though a requeſt has been made. yet if it was in 
* conſequence of the offer, advice or inducement of the other 
« party, it will not ſupport this action.“ 


Aldſworth's As where in affum//it for money had and received, the de- 4 | 


caſe. Read- fendant gave in evidence, that he had paid 20. to the ſe- 
_— cretary of a foreign ambaſſador for a protection for the 
Bulier N P. plaintiff, and alſo charged his coſts and expences in procur- 
ing it. The judge direded the jury, that in caſe they, be- 
lieved, that plaintiff himſelf had applied to the defendant 
to get this protection, to allow the ſum paid for it; but that 
in caſe they believed, that the advice to get ſuch protection, 
came from the defendant, then to allow him nothing, and 

the jury found for the plaintitf without any allowance. 


And it ſhould ſeem that any thing done in the courſe of 4 


ai perfon's buſineſs or empliyment, ſhall not be deemed a vo- 


voluntary courteſy, but the foundation of a contract. 


For where 1 in indebitatus 7 Imp ſi. for carrying herrings, 


Jermyn v. 
plaintiff gave in evidence, that he was a porter at Yarmouth, 


Lucas, 


yy 3 and when the herring ſhips came in, he went (of his own 
folk, 86 head) and carried ſuch a quantity to the defendant's houſe. 
Trialsp. It was held to be good evidence in ſupport of the action. 


Pais 21. | | Wh | | : | 34. 


not maintain this action, as there was 3 no contract or 


As where plaintiff declared, that defendant having killed : | 


So where defendant's teſtator made a promiſe to plaintiff WM 
Lowther. that if the would uſe her influence with her daughter, and 
Hob. 10. induce her to marry him, that he would give her 100/. She Þ 
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« which it is founded is an illegal act.“ HEN 

As where plaintiff gave to defendant 205. in conſider- Allen v. 
IT ation of which, he undertook to beat J. S. out of ſuch a bg 
cloſe, or to pay 40s. He did not do it, whereupon plaintiff e 
brought ſumpſit for the 40s. and the action was adjudged 
not to lie, the conſideration being an unlawful act. 


vho 

e it So where two boxed for a wager of five guineas, on a/- Webb v. 
int- imp fir for that ſum brought by the winner, the action was _ 2 
nee held not to lie, the act being an unlawful one. Af. : 731. 
un And though the conſideration be but in part unlawful, Buller N. P. 


yet it ſhall vitiate the action, which is founded in the 16. 
conſideration taken together.“ . 5 
For where in conſideration that plaintiff (who was a ſpe- Fetherſtone 
ial bailiff) would let a perſon whom he had arreſted for 170 Hutchin- 
—<X | 2 . | on. Cro. 
bt, go at large; and of two ſhillings then paid to de- Eliz 199. 
eendant, he undertook to pay the whole debt, on aſſumpfit 
rougght for the money, it was adjudged not to lie, for the 
promiſe being to the ſame effect as an obligation which 
could be void by far. 23 H. 6. the promiſe ſhall be ſo too: 
ind though it is coupled with another conſideration, of two 


miley, 


lay, ſhillings, yet it being void as to part, it is void as to the whole. 
3 * « On this ground, money won at gaming would not be * P. go. 
ntiff recoverable.“ But there is this exception, | | 
and if That where the money was lent to play with, but there ms v. 
by 4 
8 + 


vas no ſecurity as by bond or note, but merely parol, this ' 


4 as held not a caſe within the ſtatute; for there not being 12 49. 
| he word contradt in the ſtatute, the parliament might think 

hed here could be no great harm in a parol contract, where the 

hos redit was not likely to run high, and that therefore the 


ender might recover. f 


de- « Though the plaintiff in this action has not been a party 7 
ſe- © the illezal tran ſaction, yet Tw/ere the aſſump fit has ariſen 


. 


IM from it, he cannot recover.” | | 

ur- For where defendant promiſed the plaintiff two per Stackpoole 
on the ſum, a purchaſer to be procured by the plaintiff": — 

'ould give for defendant's place of ſurveyor of baggage n 1 15 

he port of London. Plaintiff did procure him a pur- 

haſer, who gave him 12001. and then brought his action 

or 240. When it was adjudged that the ſale of offices being 

prohibited by fat. 5 F 6 Fd. 6. c. 16. that the ſale was 

n illegal tranſaction, and that the aſſumpfit founded on it 

as void; and fo defendant had judgment. | 

But where the tranſaction is not in itſelf unlawful, 


. no ſubſequent illegal uſe of the ſubjed of it ſhall deſtro 

- the afſumpfit.” nnd. See e . „ 
_ Ap As where plaintiffs ſold tea to defendant abroad, which * P. 91. 
10 hey delivered at Dunkirk, though this tea was for the pur- Holman v. 


ſe of being ſmuggled into England, and that known to the Johnſon, 
laintiffs at the time, yet they not being concerned in the 
| | 8 TO ſmuggling, 


zd. « This action will not lie where the confederation on P. 89. S 


Cowp. 341. 


* * 


A335 n r 8 1 * 


ſmuggling, and it being a fair ſale as to them, they were al- 


| lowed to recover the price of the tea in England. 


Fletcher v. 
Harcott v. 
Hutt. 55. 


Stoteſbury 
v. Smith, 
2 Burr. 924. 
2 Black. 
Rep. 204. 
5. CG. 


P. 92. 


Bridge v. 
Cage, Cro. 
Jac. 103. 


Rogers v. 
Reeves, 
Mich. 27 
Geo. 3. 
Term. Rep. 
418. ; 


Willis v. 
Baldwin 
Dougl. 433. 


P. gz. 


« However, where a perſon has been ignorantly induced 


:. 


. 


&« hy the falſe repreſentations of another, to do an illegal 3 


« act from which a damage ariſes to him, he ſhall recover 


« thoſe damages from the perſon who induced him to act in 


« ſuch manner, on his promiſe of indemnifying him.” 


For where defendant pretending that he had arreſted a 
on on a commiſſion of rebellion, brought him to the 
plaintiff's houſe, and promiſed to ſave him harmleſs on con- 
ſideration of his keeping ſuch perſon for one night ſafe as « 
priſoner ; this perſon recovered damages againſt the plaintiff 
for falſe impriſonment, and plaintiff recovered them againſt 


the defendant. | 


4th. * Upon fimilar grounds «ſſump/it will not lie to re- | 


* cover money promiſed for doing that which it was the 

« parties duty to do without reward, for it is extortion and 

illegal.“ | | | 
As where plaintiff who was a ſpecial bailiff, declared, that 


having arreſted one Stanton, in conſideration that he would 
take defendant and another as bail for Stanton, defendant | 
promiſed * to pay him ſix guineas and a half, for which thi | 


action was brought; it was held not to lie, it being the duty 
of the bailiff to take proper bail without any recompence or re- 
ward whatever. | | 


Se where an executor ſued out an elegit, and a ſtranger in 
confideration that the ſheriff would forthwith execute it, and 
of ſixpence paid to him by the ſheriff, promiſed to pay him 
Gol. upon which the ſheriff executed the writ, and 
brought his action for the money: it was adjudged that no 
action lay, as being a confideration againſt law; for the ſhe- 
_ riff is bound to do his duty without reward, and this 60/. | 
is no diſcharge of fees due to the ſheriff, being given by 2 


ſtranger, and not expreſſed to be in conſideration of them. 


But even where the act of the officer is not extortion, as | 
where the undertaking is for the appearance of the per- | 
ſon arreſted at the return of the writ, or to ſave the officer | 


harmleſs, yet this action will not lie; for the ſtatute 2 3 H. 6. 
having pointed out the mode of diſcharge, viz. by boxd, that 


alone is legal and muſt be puriued, and a ſimple contract J 


undertaking cannot be ſupported. _ | 
5th. © Wherever the conſideration of the aſſump ſit ariſes 
from a fraudulent tranſactian, this action will not lie.“ 
For where plaintiffs were ſuttlers to four regiments at 
camp, and were to furniſh eight horſes for each regiment, 
for the forage of which government gave them an allowance, 
* which was to be furniſhed by defendant: an agreement, 
that plaintiffs ſhould not take the whole of the allowance, but 
that defendant ſhould retain part, and give a certain al- 
lowance af · nine pence halſpenny per ration to the n 
| = 


w__ 


= 6 a 


3 


* 
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2 for every ration left, was held to be void, and the money 
not recoverable ; for it was a cheat and fraud on government 
who paid for the whole. L 


$ 6th. © So this action being 3 one, cannot be ſup- 
ported where the aſumpſit ariſes from an unconſcientious 
= & demand.” | | | 


As where plaintiff lent to defendant a ſum of money Teſtons v. 
for the purpoſe of making a purchaſe of goods, upon defen- eg 
cans note, payable on demand, and the plaintiff was to . 793. 
have half the profits on the re-ſale of the things purchaſed, 
the purchaſe was made, and within two hours after, plaintiff _ 
made a demand of payment of the note, and brought his 
action for the intereſt and half the profits of the goods beſide. 

It was adjudged that as the note bore intereſt from the de- 
mand, to have intereſt from that time, and half the profits too, 
ſeemed to be uſurious, the demand being made immediately; 
but if not uſurious, that it was unconſcientious; for the 
agreement was for half the profits in lieu of intereſi; and de- 
endant had judgment. | | 


7 7th. * And ſo likewiſe if the conſideration is a frivolous 7 

10 or groundleſs one, or if there is no conſideration at all, this 

wy action will not lie, for ex nudo pacto non oritur actio. MED 

. As if A, promiſes to B. a ſum of money on conſideration ! Roll. Ab, 
7 at B. would make him an eſtate * at will, it is a void pro- Hop 
re- P. 94. 


iſe — ſupport this action, for B. may inſtantly determine 
il... | | | - | 
So where plaintiff declared, that whereas the defendant's Tooley v. 


had title, and for which he had filed his bill in Chancery a- eg. 
gainſt defendant, and that in conſideration that plaintiff would A 
withdraw his bill, defendane undertook to repay the profits ſo 

aken, and for which he now brought his action: It was re- 
oled that it could not be maintained, for there was no con- 
(Keration, as the bill in Chancery might have been an unjuſt 

ere, upon which 2 could have recovered nothing, and 

deſide that, the ſon was not to anſwer for the father's wrong. 


7 


ather had taken the profits of certain lands to which plaintiff Windham, 


15 | pon this ground a promiſe of any thing for a ſervice Beauchamp 
6. already performed, without view to reward, is void. Though v. Neggin, 
ha where the ſervice had been done at the reque/t of another; — _— 
wy ſhall be good to ſupport this action.“ e 
But a promiſe to a ſervant in conſideration of paſt ſer- Franklin v. 
iſes es has been held to be good. Es: 


And for the ſame reaſon promiſes to pay merely in con- 
deration of unſpecified forbearance are void, and will not up- Huſſey, Cro. 
old this action. For the forbearance might be but for an Eliz. 19. 
Jour, which would be a forbearance, and yet would be an 

adequate and frivolous conſideration. | 


ent . | tion. ; 
bat Therefore where the conſideration is forbearance, the time Treford v. 
851 forbearance ſhould be a convenient one, and ſet forth, to Holmes, 
i left to the jury. SE 5 Hutt. 106. 


sik. 


Lutwich v. 
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„ > 8th, A ſſumpſit will not lie where the debt for which the 
Woodfora action is brought, is due by ſpecialty, For the ſpecialty WM 
] v. Deacon, ought to be declared on; therefore it is neceſſary always in 
e Jac. the action to ſet out, for what cauſe the debt became due, or 
The 5 4 it will be a ſuffictent reaſon to arreſt the judgment. 1 
8. P). UDherefore where by deed under hand and ſeal, plaintif Wl 
Bulftrode had appointed defendant his deputy, as prothonotary to the 
v. Gilborne, palace court, and defendant entered into articles to account, 
2 Stra. Plaintiff brought afſump/it for the ſums received by defendant AW 
107 in the office; and the action was held not to lie; for defen. AM 
dant being bound by deed, plaintiff had a remedy againit 
him of an higher nature; as here an action of covenant, 
Wilkin v. Though where there is an expreſs promiſe to account, thi ll 
pay 4 action will lie; but plaintiff ſhall not in this action be a. 
| lowed to go into the particulars of the account, but ſhall nl 
confine himſelf merely to the damage he has ſuſtained fron 
not accounting according to promiſe. _ __ ==—_ 

Poulter v. And therefore in afſumpfit grounded on a promiſe to ac- 
Cornwall, count, miſapplication or breach of truſt muſt always be laid 
Salk. 9. in the declaration; for if a man receives money to a ſpecial 
* purpoſe, it is not to be demanded as a duty until he has e-. 
fuſed to apply it according to his truſt. 3 
Fenner v. However, where a perſon gave a reſpondentia bond for : 
* Meares, ſum of money, and bound himſelf by an indorſement on il 
26 the bond, that in “ caſe the obligee choſe to aſſign the bond 
5 8 to any perſon, that he would pay the aſſignee the whole ſun 
| 90 vithour any deduction, This was adjudged to be an u. 
b | dertaking to any aſſignee to pay the money, and that indel: 
; tatus uſſumpſit would a lie for the money, by the 
perſon to whom the bond was aſſigned, as founded on 1/:Þ 

undertaking and not on the bond. | 
9th. © Theſe are caſes in which on account of the conſ- 
„ derarion being bad, the plaintiff cannot recover, but if 
e thoſe caſes if the party had paid the money on ſuch coil: 
deration, /e /hall not be allowed to recover it back” on 
Browning 1. As where a lottery-office keeper paid money on an i- 
v. Morris, ſurance policy, which inſurance was againſt act of parli: the 
CowP. 790. ment. Having brought his action to recover it back, it wif 
refolved, that the besen being illegal, the court wou m 
not aſſiſt him in the recovery of what he had voluntarily paid, 
and defendant had judgment. | | No 
Per Lord So if a perſon pays a debt which has been barred by tht 
Mansfield, ſtatute of limitations: or contracted during his infancy, an 
. i; ag not for neceſſaries : or to the extent of principal and interdlf 
4. | , 

on an uſurious contract: or money fairly loft at play. In no 
of theſe caſes can the party recover it back; for it was pai 
through a inotiye of honour and honeſty, and the defendan} 
may therefore retain it with a ſafe conſcience, and therefort 
the law will not compel him to refund it. 
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| « But where money has been paid on an illegal conſidera- 

tion, that is to induce an * illegal act, if the ſervice is not * P. 97. 
performed, plaintiff ſhall recover back the money” e 
As where a man gave money to a cuſtom-houſe officer to Quot. Anon. 
n goods, the goods were ſeized, and the perſon recovered Lo g 
ck his money again. FF nn * 
loth. Though the perſon who has received any money 
from another, is not legally intitled to keep it, it de- 
ends on à queſtion of rig/t, which cannot be completely tried 


en- 2 in this form of adlion, but may in another; afſumfpfit can- 
ink not be maintained for it.“ | E þ 


As where defendant had taken and impounded plaintiff 1 
tle as damage feaſant, plaintiff claimed a right of com- og | 
pn, but paid the money charged for the damage, and then op. 414. 
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hall bught afſump/it to recover it back, for the purpoſe of trying 

Tom right; the action was adjudged not to lie; iſt. Becauſe 
xt upon the general iſſue defendant would not be apprized 

ac | the point to which to apply his defence; and adly, That 

lad > right would not be decided, for it would not appear af- 

eclal ard on the face of the record. The action ſhould have 

; re- en treſspaſs or replevin in which the right would come in 


eſtion, and appear M the face of the record. Z | 
So where it was brought, to recover back money given as Tower v. 


it n difference in the exchange of two horſes, where it afterward Wells, 
bond Wpcared that one of them was unſound. The action was held LOU $19: | 
> {un to * lie, for the warranty was the point to be tried, which & P. 98. 
1 un- ould not be in this action. | | N 
deli go it will not lie as for money had and received, to recover Nightingale 
y the BT / ir any of the public funds; for ſtock is not money, and aflienee of 
on le remedy thould be by bill in Chancery. This caſe was to 8 To 
over back 5ool. India ſtock transferred to defendant by the Ms * 

| | the 5 Burr. 2509. 
conſ· n krupt after an act of bankruptcy committed. ee 
but 11 11. Theſe are the moſt material grounds of this action. Rep. 684. 


is however to be obſerved, that a;#this action is founded 8. C. 
on promiſes, it is enacted by the Aatute of Frauds 29 Car. 


an in: . 3. That no action can be maintained on a bare promiſe 
parli A chout a ne in writing to prove it, in the following caſes: 
it wo © No executor ſhall be charged in any deficiency or da- 


mage out of his own eſtate. 2. No perſon ſhall be charged 
to anſwer for the debt or default of another perſon : 3. 
Nor any one be charged on any agreement in conſideration 
of marriage: 4. Nor upon any agreement for the ſale of 
| lands, tenements or hereditaments. 5. Nor upon any agree- 
interel ment whatever which is not to be carried into execution 
In no within a year from the making thereof, unleſs there be a 
memorandum of the contract, agreement, or undertaking, 
fendar Bl signed by the parties or their agents properly authoriſed.” 
herefor 8 Upon theſe clauſes in the ſtatute, theſe deciſions following 
ve taken place. Co Res gt ethos; 
As to the 1ſt. I find no determination. 

ee | 4 


* P. 09. 
WP e 
mire v. 
Darnell. 
1 Salk. 27. 


Williams v. 

Leper, 
Burr. 

1886. 


*P.100. 


Stephens v. 
Squire, 

5 Mod. 213. 
Comb. 362. 


Rothery v. 


e 


Trin. 21 Geo. 


. . 
Bull. N. P. 
282. 


Read. v. 
Naſh, 
1Wilſ.305. 
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* As to the 2d. the rule is, That if the defendant come 
only in aid of the other who obtains the goods, ſo the 
« there is a remedy againſt both, according to their diſtine 
e engagements, that that 1s a collateral 22 and voi 
« without a note in wang but where the whole credit 
given to the defendant, fo that the other is but as his ſe 
« yant, and there is no remedy againſt /im, That that il 
“ not a collateral but an original undertaking ; in whic 
e caſe a note in writing is not neceſſary.” = 

As where plaintiff was leſſor to one Taylor, who owed hin 
457. for rent, Taylor aſſigned over all his effects for the be 
fit of his other creditors, who appointed defendant as the 
broker. He advertiſed a ſale, and on the morning of 
plaintiff came to make a diſtreſs ; whereupon defendant p 
miſed that if he would deſiſt from diſtraining, that he wou 
pay him the whole of the rent. For this rent the action wi 
brought, and defendant pleaded the ſtatute of frauds, 22 
undertaking for the debt of another, and no memorandumi 
writing. But it was adjudged that plaintiff having a prior | 
on the goods in the hands of the defendant, that they we 
the fund charged, and to pay out of this fund was an origin 
undertaking by the defendant himſelf. _ | 

« But wherever the perſon undertaking is jointly intereſi 
<« with others, though they receive the benefit of his unce! 
“ taking, no note in writing is there neceſſary ; for the vl 
&« dertaking ſhould be ſolely for the debt of another, wil 
© here is not the caſe.” oe | : 

As where an action was brought againſt defendant and 
ot/iers, for appearing for plaintiff without a warrant, and 


5 


fendant promiſed that if plaintiff would not proſecute his uw 
tion, that he would pay him 1o/. and coſts. A note in writ 
in this caſe was held not neceſſary, it not. being a fri 
folely for the debt f another, the defendant being himſelf a 
ginally liable, (3 Burr. 1888.) But per Holt, if A. ſays dou 
proceed againſt B. for a debt, and I will give you 10/. % 
would be within the ſtatute. | 3 


_—_ 
A 5 6 


For it thould ſeem, that a debt /hould be abſolutely iſ 


* to the perſon to whom the undertaking is made, to mi bu 
<< a note in writing neceſſary. It is not ſufficient, that pul 
tiff has given up, at the requeſt of the defendant, an "i 
certain demand againſt another perſon.” _ 
As where in conſideration, that plaintiff would not "ſl 
A. B. for a debt which he owed him, defendant promiſed pro 
pay the money due, wiz. 4/. in a week. This was adjudgſ N ſep 
to be clearly within the ſtatute, and void without a note 
writing; for it was for the debt of another, and ſtill ſubil But 
notwithitanding the defendant's promiſe, and ſo was collate" ple. 
But in this caſe, where the plaintiff's teſtator had drt 
an aclion againſt one Johnſon, for an aſſault, in conſidera and 
that he would withdraw the record, and not proceed to m 


NE 


+ 
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pe defendant Naſh promiſed to pay him col. On action 
rought for this 50/. defendant pleaded * the ſtatute of frauds ; x P. 101. 


2 . n pt © x 
e . n 1 
JJ 


tin ut it was adjudged not to be within it, for Jo/inſon <vas not a 
voir; the cauſe was not tried, there might have been a ver- 
dit i ict ſor him, ſo that never being liable to any certain debt, this 
$ fer as an original undertaking by the defendant, and not for the 


gebt of another. . 25 3 
This is confirmed by this caſe; ſor here an action being Fiſh v. 
rought by plaintiff againſt one Vickers for a certain ſum of mo- mrs 


ey defendant in conſideration that plaintiff would ſtay his Will. 94• 
ction, undertook to pay the money; and it was held clearly | 
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; ther hat there ſhou!d have been a note in writing ; for the under- 

of king was for a ting debt of another. 5 

t p © So quherever 2 ferſon is bound by law to de any af for 

woul another, or to procure it to be done, if it is done, though 

JN Wa without the requeſt of ſuch perſon, a ſubſequent promiſe by 

2 him to pay is good without a note in writing.“ . 

dum As where a pauper was taken ill, and an apothecary ſent Watſon v. 
or le r without the knowledge of the overſeers of the poor, who n 
y ve trended and cured her, and after the cure the overſeers pro- ako. e | 
rig iſed to pay him by parol. It was adjudged ſufficient to charge quer. Buller 


hem; for the overſcers are bound to provide for the care of N. P. 281. 
e poor, and ſo ſhall be deemed originally liable. 5 

2 However it ſeems to be impoſſible to draw any general BullerN.P. 

he ule to decide in what caſes an undertaker for the debt of 281. 

wid e nother ſhall be charged, and in what not, and it muſt there- 

ore be left to the jury to decide to whom the original credit 

as given, for on that point all the caſes turn. ND | 

3. The third caſe under the ſtatute requiring a note in #P 102. 
his riting is“ On agreements in confideration of marriage.” e 


urin As to which it has been ſettled; | . 
m That promiſes to marry, are not within the ſtatute. For Cock v. 


* the ſtatute relates only to promiſes or contracts in conſider- Baker, 
* ation of marriage, as to pay money, make a ſettlement, Ac.“ i Stra. 34. 
ol. M As where a father wrote a letter ſignifying his conſent that Bird v. 
is daughter ſhould marry T. E. and that he would give her * . 
oo. On a further treaty he receded from this propoſal, 1 
o i but ſometime afterward he declared that he would agree to 
ht he had promiſed in his firſt letter. It was adjudged that 
this laſt delaration had ſet up the firſt letter, and was a good 
promiſe in writing under the ſtatute. 1 | 
So where defendant before his marriage with the plaintiff, Lady 
promiſed her that ſhe ſhould enjoy all her own eſtates to her Montacute 
ecparate uſe, and writings were ordered to be drawn accord- v, Sir In | 
note ingly. After marriage defendant promiſed by letter as before. herhufband. 
but upon a bill filed againſt him to compel a performance, he 1 P. Wm, 
pleaded the ſtatute of frauds, and it was held to be a good bar, 618. 
bro this was clearly an agreement in conſideration of marriage, 
dem and there was no note in writing before the marriage. : 


* P. 10g. 
Per Treby 
Anon. 
1Ld.Raym. 
182. 


Clerk v. 
Wright, 
1 Atk. 12. 


Hawkins v. 
Holmes. 
1 P. Wm). 


770. 


3 Burr. 
1281. 


* P. 104. 


Fenton v. 
Emblers. 

3 Burr. 1278. 
1 Black. 
Rep. 353. 
e. 


Anon. 
Comb. 463. 


Anon, 
Salk. 280. 


| tention to ſell the eſtate, but not the terms, is not ſuch a note 
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4th. The fourth caſe under the ſtatute requiring a note in 
wm g is, on agreements for the ſale of lands or any intereſ 
in them.” | | | 

* « 'This clauſe is confined to the ſale of things real, as the 
lands themſelves, and ſo does not extend to the ſale of fin- 
„ ber growing on the land, which is a mere chattel, and ſo 1 
« may be ſold by parol.” TTT. 3 5 | 

Caſes under this head fall more properly to the juriſdiction 
of the court of chancery, as they occur on the ground of a bill | 
being filed to compel a ſale and complete a purchaſe. I ſhall | 
inſert however two caſes. | | = 

1. A letter from the ſeller of an eſtate mentioning his in-. 


3 ER, 0 ee 


in writing as is required by the ſtatute. | 
2. Plaintiff agreed to give defendant 6oo!. for an houſe, 
and by conſent an attorney drew a draft of a conveyance, | 
which was ſent to defendant to peruſe ; he made feveral a- 
terations in it, and returned it to the plaintiff to get it ingroſſed. 
Afterwards refuſing to perfect the conveyance, plaintift filed 
his bill. When it was reſolved that this was not ſuch a ſigning * 
or memorandum in writing as was good under the ſtatute. © 
5th, The fifth caſe in which a note in writing is required 
is on agreements not to be performed within a year. = 
As to this the rule is, That where the agreement depend 
« upon a contingency, and it does not appear but the con- 
„ tingency will * happen within the year; nor does it appea: 
from the agreement that it is to be performed after the year; 
there a note in writing is nat neceſſary, becauſe the contin- 
« gency may happen within the year, and ſo the agreement 
«© be performed within that time: but where it appears from 
„the whole tenor of the agreement, that it is to be performes i 
« after the year; there an agreement in writing is required 
„ under the ſtatute. | „„ 1 
As where by parol defendant's teſtator promiſed the plain- 
tiff, that if ſhe would come to live with him as houſe-keeper, 
that he would give her 8/. per annum, and leave her by his 
avill an annuity of 1 Gl. a year. She went and lived with hin 
till his death; when he having failed to make for her the pro- 
viſion promiſed, ſhe brought her action againſt the executor; 
when it was ruled, on defendant's pleading the ſtatute, thats 
this depended on a contingency, as teſtator might have died 
within the year, no note in writing was required, and plaintif % 
recovered the value of the annuity. ; 


So where the promiſe was to pay 100/. on defendant's ma. | 5 
riage, a note in writing was not held to be neceflary. 48 
So where it was to pay on the return of a ſhip : for both . 
theſe contingencies might happen within the year. q 
I fliall now, in purfuance of my original divifion proceed to F 

T 


; 2d. 
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* 2d. ASSUMPSIT CONSIDERED, WITH REFE- xP. 10 5 
ff TO. THE PERSON.” "0 
As to which _ „ 1 
1. „It is a general rule, that no perſon can maintain this 12 Th 
te action on an agreement to which he is not a party; for Cro. Eliz. 
4 ſuch would ſeem to be a ſpecies of maintenance.“ 369. 
; For where one Hardy being indebted to the plaintiff, de- Crow. v. 
WE fendant undertook to pay Hardy's debt to the plaintiff, pro- Rogers. 
Evided Hardy would aſſign to defendant, an intereſt which he ' Stra. 592. 
bad in a certain houſe; and avers that Hardy was ready to 
aſſign : It was reſolved, that the plaintiff could not maintain 
this action againſt the defendant, he being a ſtranger to the 
conſideration ; as the agreement was between Hardy and de- 
endant, and no contract ſubſiſted between defendant and him. 
So where one Parrie was indebted both to plaintiff and de- Bourne v. 
fendant, and a ſtranger was indebted to Parrie; defendant Maſon. 
undertook to pay Parric's debt to the plaintiff, on condition © Vent. 6. 
hat Parrie would ſuffer him to ſue the ſtranger : he did fo 
and recovered ; and then plaintiff ſued him and had judgment, 
Which was arreſted : for the plaintiff was a-ſtranger to the con- 
deration. | | „ 
However, where the conſideration is a proviſſon for, or 
* to enure to the advantage of a child, this rule has admitted 
* of exceptions.” _ REIN | 1 
For where defendant's father, who was alſo father to the *P 106. 
plaintiff's wife, was about to cut down 10007. worth of tim- Dutton v. 
ber off an eſtate which was to deſcend to the defendant, as a Poole. . 
portion for the daughter: defendant then promiſed his father, IVent. 378. 


"OM | 
med hat he would pay Iooo/. to his ſiſter, provided the father 37 1 3 
red vould not ſell the timber. In an action for this ſum after the 103: 8 


ather's death plaintiff had a verdict : it was moved in arreſt Rook - 
df judgment, that the action could only have been brought by wood's caſe, 


— | Cro, Eliz 
per, ie father, or his executors, as party to the agreement, and 22 
fil ot by the daughter who was a ſtranger to it: but it was ad- 


udged, that it being a proviſion for, and a kind of debt to the 
auphter, that She ſhould maintain this action though a mere 


ro- | 
5 tranger could not. 5 | | 
Hg And a {till ſt ſ, 8 TEE 

at 4 Ind a ſtill ſtronger caſe was cited in the caſe from Heut. 6. 
del above. Where a phytician was promiſed a ſum of money for 


imſelf, and another for his daughter, provided he performed 
a Certain cure: It was held, that the nearneſs of 6 gr gave 
he daughter the benefit of the conſideration performed by her 
ater ; and that ſhe might maintain afſump/it for the money. 
p And upon this ground it ſhould ſeem, that in afſump/it 
upon promiſes, general declarations are not ſufficient ; they _ 
* thould be made to the 2 who brings the ation.” | 
For where upon a diſcourſe between the father of A. and 1 Roll. Ab. C. 
. in relation to a marriage between A. and the daughter of 
EZ. ſaid, that he would gire ioo. ta auhoever gwould marry 
| | ir 


ed to 


2d. 
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* P. 107. bis daughter with his conſent. A. did marry her with his 
5 conſent and brought his action for the money: when it was 
adjudged, that it would not lie on thoſe general declarations, 
as they amounted not to a promiſe to the plaintiff himſelf ; 
though this would now be clearly bad on the ſtatute of frauds, 
2d. Such are the general principles. As to particulars, 
| 1ſt. In the caſe of Factors. | | 
. Gonzalez iſt. If a factor ſell the goods of a perſon beyond ſea, he 
1 —_ may maintain an action in his own name for the price ; for the 
Sal BSS. promiſe ſhall be preſumed to be made to him: And ſo if he 
BullerN.P. buys goods, the ſeller may have an action againſt Him, for the 
130. credit ſhall be preſumed to be given to him : and particularly 
becauſe it is for the benefit of trade. | | 
Buller N. P. This ſeems clearly to be the caſe, where there is no inter- 
130. poſition of the owner of the goods ſold, as to whom, it ſeems, 
ne That the factor's ſale creates a contract between the buyer 
« and the owner of the goods; and therefore if the factor 
« ſells for payment at a future day, if the owner gives notice 
„ to the buyer to pay him and not the factor, the buyer is 
6 not juſtified in paying the factor.“ This was the doctrine 
delivered by the chief juſtice in the caſe of Alderton and 
Schrimſbire following: but the jury found againſt his direc- 
tion ; their verdi& was to the following effect. 
* P. 108. That where by the uſage of trade, the factor ſells the good: 
Alderton v. at his own riſque ; that is, at all events anſwerable to the 
Schrim- owner; in ſuch caſe the owner cannot arreſt the money due or 


_ the ſale of his goods in the hands of the buyer: for the fac: 
tor, not the buyer, is debtor to the owner of the goods. b 
Eſcot v. Bnt this caſe ſeems now not law; for in this caſe the doc- E 
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Milward. trine before laid down by the chief juſtice in Alderton v. Schrin- 

2 ſhire, was recognized and admitted. The caſe was this. [1 
IIc. 

34 G. 3z. the month of June 1783, a cargo of wheat was conſigned to 

"EE the plaintiffs from end, and they employed one Farrer s 

their factor to ſell it. It was proved, that the factors in this 

trade have a del credere commiſſion beſide faQorage, and ne- 

ver, except in caſe of the failure of the factor, make the pu- 

chaſer's names known to the owners. On the gth of June Far- 

rer ſold 200 quarters of this wheat to the defendant. On ihe Þ 

16th of June, Farrer handed over to plaintiff the wheat then 

remaining in his hands, and the names of thoſe who had pur- 

chaſed the reſt ; and among others that of the defendant Mil 

ward, On the 20th of the ſame month Farrer ſtopt, and con: 

pounded with his creditors, who executed tohim a deed to thi 

_ purpoſe. On the 21ſt of June, plaintiff delivered to defendant 

a bill of parcels of the wheat fold by Farrer, and demanded 

payment by his acceptance of a bill to the amount at a months 

date. Defendant refuſed and inſiſted that he had a right to ſet 

it off againſt a debt due by Farrer to him. Plaintiff brought his 

action, and the doctrine of the chief juſtice in . 

BO | , 
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; 8 /derton, was laid * down to the jury by Juſt. Buller, as the *P 1 og. 
ear law on the ſubject; and the jury found accordingly, for | | 


23. And every factor ought to ſell for ready money, unleſs Anon. 
e uſage of trade is otherwiſe; and if he ſells upon truſt, Caf. K. B. 
ithout uſage to warrant him, he alone is chargeable in caſe ; Hol 
fa loſs : bur if the uſage be to give credit, then in caſe he C. : 
Ils to a perſon in good credit, if ſuch perſon fails, the fac- 

or is diſcharged : but it is otherwiſe, though the uſage to 

ell is ſo, if he ſells to a perſon notoriouſly diſcredited at the 

me of the ſale; for then in caſe of a loſs he is liable: and 


d he ſhould ſell in market overt, or there is no change of 


roperty. | 

* 5 a factor has a lien upon goods conſigned to him for Zinck v. 
is own demands; and as alſo, if goods conſigned to him as Waller. 
gor remain in ſpecie, they are not ſubje& to his bankrupt- 3 a 
; fo where bills have been remitted to a factor for a ſpecial * 
urpoſe, if not diſpoſed of or paid away at the time of his 
ankruptcy, they ſhall ſtill be conſidered as belonging to the 
Principal, and be recovered in this action; but ſubject how- 
ver to any lien the factor himſelf may have on them. 

2. The next is the caſe of © 
: Agents or Receivers. 
it. An action for money had and received will not lie Sadlier v. 
B:ainſt a known agent, or receiver, for money paid volunta- Evans. 
% to ſuch agent for the uſe of the ®principal, For it would 4 
WB unjuſt to ſuffer fuch an act. d, and to leave him P. 110. 
e unjuſt to ſuffer ſuch an action to proceed, and to leave him _ 
o be defended or deſerted as the principal thought fit; and 
specially if the action is brought for the purpoſe of trying 
ny right of the principal. | | 

For where a man receives money for another as his agent, Stapleſield 
nder a pretence of right (Ex. gr. for tithe) ; the court will v. Yewd. 
ot ſuffer the principal's right to be tried in an action againſt g Pg 
Hoe collector, if the defendant can ſhew the leaſt colour of Lee C. J. 
Wight in his P was eh as in this caſe, by having been ſome BallceN p, 

time in poſſeſhon, 1711 

= 2. So where money has been paid to an agent or receiver Buller v. 
Wy mifate ; he ſhall not be liable if he has paid it over 10 his Harriſon. 
principal; for he ſhould not ſuffer for another's miſtake ; but Cp. 566. 
the payer ſhould reſort to the principal himſelf: but if he 
has not paid it over to his principal, but has it in his hands 


un or only given credit for it to his principal in his books, or on 
nt %, account between them; in theſe caſes, he ſhall be perſo · 


1% BY nally liable. 

ths 3. The next is the caſe of the 

ſet Maſters and Owners of Shi 

5 . 
eV 1. „ The maſter of a ſhip may bind his owners to any 


n,“ contract which is for the benefit of the ſhip.” 


As 


ASSUMPS1IT. 


Yates v. As where the ſhip was opined and nd and tie 
> 66.3 maſter prevailed on one of the ſeamen to become an hoſtage, 
Term. "4 and promiſed him the *wages he then had, (4/. a month) fo 
73. the time he ſhould remain with the enemy, till the ranſon 
*P.111. was paid: this being for the benefit of the ſhip, va 
adjudged to charge the owners; and the failor recovered fr 


the whole time he was in the cuſtody of the enemy. 


2d. As to Repairs done to the Ship. 


Watkinſon 1. If they are done at home, there is no lien on the ſhy 
a; a itſelf, but the owners muſt be perſonally ſued : but if th 
2 P. Wms. Tepairs are done abroad, by the maritime law the maſter mi 
367. hypothecate the ſhip's bottom. 4 
Garnham v. 2. The perſon who repairs a ſhip has his election, eite 
Bennett. to ſue the maſter who employs him, or the owners; but % 
2 Stra. 816. he undertakes it on a ſpecial promiſe from either, the ot 
is diſcharged. "= 
« But where no ſuch agreement appears, both are ſubjec 
« and no private agreement between the maſter and owner 
« ſhall deprive a perſon who has a charge againſt the ſy 

&« for repairs, from ſuing either party.“ 
Rich, v. For where the owners of a ſhip leaſed her for years tot 
Coe. meſter, under covenants, giving him the ſole diſpoſal of hr 
Cow p. 636: for his own ſole benefit, he undertaking to keep her in rej 
during the term; the owners were notwithſtanding held to! 
liable for repairs done to the ſhip during the term, and n: 
ceſſaries furniſhed to her, by order of the maſter, thou? 
*#P 11 2. they were unknown at the time to the plaintiff who arri. ; 
them: but if the plaintiff had had notice of the conti 3 
between the maſter and owners, it might be a ground to» 
ſolve the owners. | 
Cowp. 639. © Burt the maſter 1 is liable only on Bis contra and nl 
further.“ 3 
Farmer v. He therefore is not liable to be ſued for nile 7 | 
58 Pp niſhed to the ſhip before the time he became maſter of her; U 
Term Kev. there there is no contract. A 
* 2. And ſo much is the intereſt of the maſter conſ terl 4 
« only as that of a ſervants and the whole property in ue 
«© owners.” \ 3 
stevenſun That — a cu{tom- 1 officer had exacted exorbite 
Jes ad t fees from the maſter of a veſſel; an action for money l 4 
Cowp. sog, and received was adjudged to lie againlt the officer at the iſ 3 
of the owners. 3 


zd. In the Caſe of Seamens Wages. 


« Freight is the mother of wages, therefore in caſe ali 3 

10 happens to the ſhip, no wages are recoverable; that is 8 
* whole voyage muſt be performed, or the ſailors ſhall 0% 1 
be entitled to any wages, for the ſhip is only entitled 'Þ 
freight on dlivery of the cargo.“ : 
A 


.. 
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Therefore where the plaintiff was engaged as a ſailor on *P.113. 
a voyage from Barnſtaple to Portugal or Spain taking in a cargo Hemm 
of fi/h at Newfoundland, and the ſhip was taken ſoon after v. Bawden. 
ihe had ſailed from Newfoundland ; it was contended, that 3 Burr. | 
there were two diſtin voyages, one to Newfoundland, the 1844. 
other from it to Spain ; and that therefore the ſailors were 
entitled to wages for the voyage to Newfoundland, But it was 
reſolved, that the voyage was entire, for on the delivery of 
the cargo the ſhip is entitled to freight, and therefore in this 
caſe that no wages were due, the ſhip being taken before ſhe 
had reached the diſcharging port. | | 
« And on this ground, where no freight is earning by the 
4 ſhip, the mariners have no title to wages. | | 
Therefore 2/ile a ip is lading or unlading the ſailors are Campion 
not entitled to wages, unleſs there is a ſpecial agreement to Y: Nicholas. 
that effect, to allow wages during that time; in which caſe N 
it ſhall be good. TE F 5 
« And the caſe is the ſame of Letters of Marque or Pri- 
« wateers, for the voyage or cruize muſt be performed, or 
« no wages are due to the mariners.” | 
Therefore where the plaintiff had engaged on board a Let- Ahernethy 
ter of Marque on a cruize, at the rate of 5/. per month, and v. Landale. 
a ſhare of the prize money ; they took a prize, and the plain- Dougl. 520. 
tiff was pur on board her as prize maſter, and got ſafe to Eng- | 
land; but the ſhip was afterwards taken on her cruize: It 
was adjudged, that tho' * he was entitled to a ſhare of the * P. 114. 
prize- money, yet that he had no claim to wages, on account 
of the capture of the ſhip. | | 7 
4th. The next caſe of contracts I ſhall conſider, are thoſe 
made by | TY 5 e Fon 
| ” : Servants. | 
1. A man ſhall be bound by the contracts made by his F. N. B. 
ſervant, as far as he gives him authority to buy and fell for Ward. v. 
him; but his act ſhall not bind the maſter, unleſs he acts 2 4 
within his authority. Edo Ds | bath 
2. Where credit is given to a ſervant on account of his 
maſler or employer, he is not perſonally liable,” < | 
As where defendant was governor of Quebec, and in that Macbeth. v. 
capacity contracted for ſtores upon government account, which Haldimand. 
were furniſhed by the plaintiff: It was adjudged, that the Fafter 
cred't being given to government only through the defendant, 260 _—_ 
as a ſervant to government; that he was not perſonally lia- Rep. 182. 
ble to - action for their amount. . v. 
3. If a maſter once ſends his ſervant to get goods for him nel 
on truſt, for which the maſter afterwards —5— ; If the ſer- e 8. 
vant afterwards fraudulently takes up goods from the ſame Hazard _ 
perſon, which he converts to his own uſe; the maſter is Treadwell. 
liable; for, by paying the firſt debt, he gave the ſervant a 1 Stra. 506. 
eredit, and ought to be charged. | 


cc 


25 But 
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p. 114. But if the maſter never had any previous dealing with 
Kendal y © a tradeſman, but the tradeſman's dealings have all been 
Andrews. © with the ſervant, whom the maſter has regularly paid; in 
Siet. Eaſter « that caſe the maſter ſhall not be charged.” As here, 
_ 3 where the action was for oats and hay furniſhed to defendaut's 
B. R. horſes, but plaintiff had had no dealings with the maſter, but 

with the coachman, whom the maſter paid monthly: the 

plaintiff never applied to the maſter during the time, and 

the demand was of a year's ſtanding. | 

5th. The next cafe I ſhall conſider, is that of 


Partners. 


* To make a perfon liable as a partner, there muſt be an 


Dawes & al. agreement to /hare in all riſques of profit or los. And if 
Dougl. 556. many employ a common agent (as a broker) for a particular 
purpoſe, who makes a joint purchaſe (as here a lot of tea 
at the India ſales), this ſhall not make them partners, ſo that 
they can be ſued as ſuch. | 
« It is eſſential therefore, to make a perſon ſubjeQ as a 
„partner, that he is intereſſed in the profits; that is, that the 
© advantage that he derives from the trade is caſual, as de- 
« pending on theſe profits; for if it is certain and defined, he 
« 15 not a partner.“ 5 | 
. As here, where defendant had been partner with one Ro- 
Smith. inſon, but the partnerſhip being diſſolved, defendant agreed 
2 Black. to let a ſum of 4000/7. remain in the trade at legal intereſt for 
oy 993. ſeven years, and received befides an annuity of 3001. per ann, 
P. 110. for the ſame time; all of which was ſecured by Robinſon's 
bond. It was held that this ſhould not make defendant a 
partner and ſubject to Robinſon's contracts; for he had no 
concern with the buſineſs, and the annuity and intereſt was 
certain and independent of the profits. | 
Nloham v. But where defendant in this action had been partner with 
Pell. 110 one Brooke, and they agreed to ſeparate, and Brooke agreed to 
4855 give him his bond for 2485. with intereſt, which had been 
1775. quot brought by the defendant into trade, and an annuity of 2000. 
Black. Rep. for ſeven years, if Brooke ſo long lived, as in lieu of the pro- 
979. fits of the trade, and defendant had at all times liberty to in- 
ſpect Brooke's books. Defendant was adjudged to be a partner 
— and liable; for the charge has reference to the profits, it 
was caſual as depending on Brooke's life, and his right to in- 
: ſpe& the books was that of a partner. | 
—— . Where there is a partnerſhip demand, all the partners 
Str 820. Mould join in the action, for the contract and undertaking is 
joint; and if in ſuch caſe one partner only brings the action, 
the defendant may take advantage of it at the trial, and non- 
ſuit the plaintiff ; for the contract is not the ſame ; but in the 
caſe of a tort, this muſt be pleaded in abatement. 
| But 


C 


But if an action of 4ſſumf ſit is brought again/? one partner Rice v. 
i ſoini d ſt take advantage of it by Shute. 
Nit lout joining the other, defendant mul vantag by 
Pleading that matter in abatement; for if he was allowed to give 2611. 
t in evidence, and ſo non-ſuit * the plaintiff, it would be end- 2 Black. 

fs lirigation, unleſs plaintiff knew all the partners. But when Reg, 695. 
defendant pleads in abatement, he ſets out all his partners, and P. 117. 
the plaintiff knows againſt whom to proceed. | 2 v. 


zd. For all contracts with partners are } Black. Rey. 


. 


oint and ſeveral, 
* and every partner is liable to pay the Whole; and in What 945. S. C. 
+ proportions the others are to contribute is a matter merely 4 per Lord 
„ among themſelves ; plaintiff may however, bring his action Mansfield, 
„ azainſt one, but he may compel, by a plea in abatement, 5Burr.2613. 
„ plaintiff to join them all: and if he brings his action againſt Rep. 696. 
« all; yet he may take out execution againſt one only.” 3 
But if one partner is out of the kingdom, and not ameſna- Dar went v. 
ble to the proceſs of the court, defendant may proceed ſingly Walton. 
5 . | | 2 Atk. 510. 

againſt the other. | | | | 

' 6th. The next claſs of contracts I ſhall conſider with re- 
W ference to the perſon, are thoſe ariſing in the cafe off 
Bankrufpts. „„ 

1. The aſſignees ſtanding in the place of the bankrupt ; wilf. 309. 
are inveſted with all the rights of property of the bankrupt, | 
and bring actions for it and declare as af/ignees, for all de- 
mands due on the bankrupt's, contracts before the act of bank- | 
ruptcy. But for all pg on contracts entered into by the 2 v. 
dankrupt after an ad of bankruptcy committed, they may u | 
bring the on in * own names, for after his "banks OR __— 
ruptcy the bankrupt is to be conſidered but as their agent. : 
* « For whatever property of the bankrupt is in the hands #P_ x18. 
of others, after an act of bankruptcy committed, or comes 
to him before his certificate is allowed, belongs to the al- 

** ſignees, and may be recovered by this action r 

Therefore where a legacy had been given to a bankrupt, Tudway v. 
and teſtaror died when the certificate had been ſigned by four- Bourne, 
fifths in number and value of his creditors, and by the com- 2 Burr. 16. 
miſſioners, but before it had been confirmed and allowed by 
the Chancellor. This was adjudged to belong to the aſſignees. 

Aſſumpfit therefore alſo lies to recover back money, which Kitehin v, 
has been levied by the fheriff under à fieri facias againſt the Campbell, = 
ger of the bankrupt, iſſued after he had committed an ad of 3 a 

ankruptcy, againſt the plaintiff at whoſe ſuit the f. fa. was 
ſued out. The idea formerly was, that the aſſignees were 
obliged to proceed as for the tort in taking the goods. 

But by ſtatute 19 Geo. 2. c. 2. If money on bills of ex- 
change or in the courſe of buſineſs, is bona fide paid to a 
fair creditor, though after a ſecret act of bankruptcy 
committed, it ſhall not be liable to be refunded ; provided 
* ſuch creditor had no notice prior to the receiving of his 
debt, that the debtor was Alben | 

| | : 8 % This 
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« This ſtatute confines ſtrictly to the terms of it all dif. 
#P 11 9. © poſition of his property * by the bankrupt, ſo that after an 


% act of bankruptcy committed, he can only diſpoſe of hi; 
property in the regular courſe of trade, as I paying fr 


gods when delivered, or bills of exchange, _ or notes when 3 
« regularly due.” | 2 i 
Yernod For where the act of bankruptcy was committed on the 24 
Aſlignee v. of May, 1785, but unknown to the defendant or any of the ©! 
Hall, M ch. creditors: ſome months prior to the bankruptcy, the defen. 
78 dant had ſold an eſtate to one Utterſon, who paid him for i: 
Rep. 639. by a bill of exchange, drawn on the bankrupt and payable 
the 7th of February of the ſame year. Defendant applied r 
payment when it became due to the bankrupt, but was told 
that it was not then convenient to pay it, but that if he would 7 


hold the bill that he ſhould he allowed intereſt. He did ſo 
till the 22d of May, 1785 ; when he demanded payment and 
received the money, which was now recovered back by this 


action, the court being clearly of opinion that it was not 1 
payment made in the courſe of buſineſs, and ſo was not pro- 
tected by the ſtatute. | EE 


2. As again/t the Aſſignces of a Bankrupt. 


Proven Where plaintiff's teſtator proved a debt againſt the 


FE-xccutor v. bankrupt eſtate, to which defendant was aflignee, the execu - 
Pullen, ton may Maintain aſſumſ fit againſt the aſtignees under an order 
Dougt. 392. . 
mall be concluſive evidence of the debt. And for that res- 
fon the aſſignees fall not be allowed to plead a ſet- off; fu 
*7? 120. a the commilſioner- have a power 0i ſetting off“ mutual debt, 
the debt proved uni, ailywed fall be deemed the balance. I 
7t1. The next is the cale of _ 


Executor. 
vg | AT: St 71 2 mint 4 | iſe b h ſt 7 
Nor wood v. Aimpſit lies ngainft an executor on a promife by the teſtator. 
Read, So he may alſo maintain this action on a promiſe made to the 
 Plowd. 181. teſkator FETs 


8th. The laſt claſs of contracts which I ſhall conſider as in 
relation to the perſon, are thoſe made by the 


And fee how far the huſband is affected by them. 
1 Sid. 120. 1. © During the coſiubitut ig of the hulband and wife, he 1s 


« anſwerable for all debts contracted by her for neceſſaries 
&« from the implied credit ariſing from cohabitation, but for 
„nothing further.“ 


Nfauby v. And theſe neceſſarjes are to be judged of with reference 1 i 
Sent, 2 Lev. je Hate of the (njbund and of Jus degree or rank in | fe. For 


* high degree may have a low eftare. And of this matter the 
jurv are to judge, and to find accordingly, ſo they are allo to 
ft; the aſtent as well as cohabitation of the huſband. 

* Butthe huſband is rot even liable for neceſſaries, if the 
debt has been cuntratid under illegal circumitances.” 


5 


for a dividend, and the proceedings before the commiſſioner i 
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As where defendant's wife was in cuſtody in execution, on | 
charge of ſubornation of perjury, * and of courſe ſhould *P. 121. 
ave been in priſon, but was ſuftered to remain at the houſe Fowler v. 


eme plaintiff who kept a /punging /ouſe within the Rules, Pg 
n ho furniſhed her with neceflaries, for which this action was 122. 
rought, which was adjudged for defendant. For her being in | 
14 Plaintiff's houſe was illegal, the not being ſuch a priſoner as 
. Vas entitled to the benefit of the Rules, and in ſuch caſe the 
n. , will not raiſe an implied promiſe to charge the huſband. 
1 And as the huſband is charged by the wife 8 coutract, 
ble on his implied conſent to provide her with neceffaries dur- 
70 ing cohabitation, therefore where he ſhes his diſſent he EB 
ol ſhall not be liable, as by a general nolice to all tradeſmen 13 3. 3 
oy not to truſt the wife, which ſeems ſufficient.” 


As where in an action againſt the huſband for goods ſold Etherinetcm 
Ind delivered to the wife during cohabitation, it was proved v. Parrott, 
at ſhe was very extravagant, and uſed to take up cloaths to Salk. en 
large amount, and pawn them at an under value, and 
hat /e huſbard had given nice to the tradeſman who was 
plaintiff in this action not to truſt her further, the huſband was 
eld not to be liable for goods taken up after that notice of 
Wis expreſs diſſent. | | _ 
And in this caſe the Ch. J. Holt further held, © that if a 
oF woman takes up goods (as filks) for the purpoſe of making 
ln them into cloaths, and pawns them before they are ſo made 

ovp. he is not liable, for they never came to his uſe : other- 


er) = 3 
bas wile if made up and worn, and then pawned.” | 
5 HBut the wife can in no caſe bo-7g2v »ngy even to pay XP. 122. 


for neceſlaries, as ihe might ſqua- d& it.“ 

| Therefore this action will not lie for money ent to the P. Wms. 
wife, for ſhe can make no contract; but if it % of 1/- /pecial 183. Ste- 
tante and requeſt of the huſband, it is good ; for it is then a 3 > 
an to him. | £ | 3 Wall 388. 
** do In the cafe of goods.“ | MES 

For where plaintiff declared, for meat, Ec. found bv the Rok v. 
Plaintiff ar the defendant's requeſt, and on evidence it appear- Noel. Paſck 
d to be found for the defendant's auife at hi: requeſt during 3! wn: "Bal 
is abſence. On a caſe reſerved it was holden, “ hat a de— 5 1 5 | 
* ivery to the wife at the huſband's requeſt, is a delivery ro 4 
IM © buſband,” and that fo he is chargeable. But this is 

3 luring cohabitation. J/ide pot. Ram/den v. Ambroſe. 


— is my ag ; N . . . — 

N Ana where an huſband gave his wiſe the foul diſeaſe, and the Harris v. 
4 I * 4 o * - 5 g 2 5 | 

c lebt was for lier cure, it was held necetiary, and that he was Ice 1. 


2d. * "Though the wife be ever fo improper in her con- Rolinfon v. 


19 ; , 2 . . 1 
4 wy duct, yet while the continues with her huſband, he is bound Gremold, 
by to find her receffaries, and pay for them; for he took her Salt 84h 


ſor Letter, for worle: So if he runs ay or turns her canay, 
h he je in like manner liable, for he ſtill ſends with her cre- 
dit for her teaſonable expences.“ | 


As 
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Bolton v. As where defendant and his wiſe lodged at the plaia- 
Prentice, tiff 's houſe, who was a milliner, during which time ſhe fur. 
2p. 12 z. niſhed the wife with money * and things without the huſ- 
123. band's knowledge; he paid for them, but forbid the plaintif 
to truſt her further. The huſband and wife cohabited together 

for a year after, when he turned her out of doors, and de- 

clared he would not maintain her. In this diſtreſs ſhe applied 

to the plaintiff, who furnithed her with neceſſaries according 

to her degree, for which this action was brought: when it wa 

reſolved, that the cauſeleſs turning her away gave her a g:- 

neral credit, and that he being the wrong-doer could n IT Fx 

give ſuch a prohibition to furniſh her. | _ 

Per Lord And Note, That if a man cohabits with a woman, allow, 
Mansfield. her to aſſume his name and paſſes her to the world for hi; 
We, * wife, though in fact he is not married to her; yet is he liabe 
Sittings to her contracts for neceſſaries. And therefore ne unques ac. 
after Hil. couple in loyal matrimonie is a bad plea in an action on the 
36 G.3. cafe for a debt of the wife; and on demurrer, plaintiff woull a+ 


— ch have judgment: it is good only in dower or an appeal. 11 
Trin. 11 & 4 3. But if the wife elopes and goes away from her hu. 
12 G. 2. © band; when ſuch ſeparation becomes notorious, whoever * 
B. K. Buller 40 gives her credit does 1t at his peril : for the huſband is ro 


N. P. 136. 4 ſiable unleſs he takes her again; for then it is as if a ws 
} Robin- Cc 


333 man had eloped at common law, ſhe thereby loft he 
Greinold. dower : but if the huſband received her again, her rig: 
Salk. 119. of dower was revived.” | = 
* P. 124. And though the tradeſman who furniſhes her with ne-| ] 
Morris v. ceſſaries has no notice of her elopement, yet he ſhall not reer | 1 
* ver againſt the huſband. = 2 
18. — + So it ſeems to make no difference whether the elopemen 0 
S. P. is adulterous or not; for in no caſe ſhall the huſband h 

charged. But if the elopement he not adulterous, Lord Ray | 

mond ſeem'd in this caſe to think, that the huſband's refuſal u 

ke her again might, from that time, excuſe the elopement. 
So neither ſhall the wife herſelf be charged for goods fur 


+Child v. 
Hardyman 
2 Stra. 875. da 


*© nithed to her during the elopement and abſence from he 8 © 
« huſband.” | = as 
| Hatchet v. For where ſhe was ſued, as a feme ſole for a carriage fur 


was proved, and ſo could not he ſued alone. 


— And Mete, That where huſband and wife live ſeparate, i of 
i Stra. 125. an action is brought for neceſſaries or the maintenance of te WM Y 


Harris v. wife, it ſhould not be laid as for neceſſaries furniſhed to lin; 


Collins. but the ſpecial matter ſhould be ſtated; for otherwiſe a rec 


Trin. 126.1. x , ; 
Bulle, NP. very in that action would not be a bar to a ſpecial oxi 


136. brought for the maintenance of the wife, | 
| | 4 4 for 
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| th. « Put where the huſband and wife part by conſent, and 
« fhe has a ſeparate maintenance * from the huſband ; the ſhall & P. 1 2 * 


ur- 3 

ul. in all cafes be ſubje& to her own debts.” | 

nf This has been decided and ſettled in both theſe cafes, where Ringſtead v. 
her in actions againſt theſe defendants, they pleaded coverture and LadyLaneſ- 


borough. 


de. plaintiff's replication, that they lived ſeparate and apart from Mic: = 

; pe: ' ic. 23G.3. 
ied their huſbands, from whom rhey had a ſeparate maintenance, & Hil. 23 
ing and ſo were liable to their own debts, was on demurrer holden G. 3. 


to be good; and that the huſband's reſidence on the ſpot or in Sorbet v. 
| . „ Poelnitz. 
Ireland made no difference. 2 Mic. 268.3 
And it ſeems therefore, that a perſonal knowledge of the B. x 
1 ſeparation of the huſband and wife is not neceflary in order Term Rep. g. 
to diſcharge the huſband ; for if it be publicly known in 8. P. | 
the place where the parties live, it is ſufficient ; for the 
notification need not be in the place where the wife after- 


e wards runs in debt.“ | 


ac· | | 
the And accordingly in this caſe, where the huſband lived in Todd v. 
uld * Chicheſter, where he had parted from his wife, and the action Stokes. 


was for drugs furnithed to his wife in London : It being proved, — — | 


chat the ſeparation had taken place five years before, during 244. S. C. 
W which time ſhe had had a ſeparate maintenance, the huſband 5 
was held not to be liable. . „„ 

« But when the huſband and wife live apart, the wife muſt 
„have a ſeparate maintenance from the huſband in order to 
„ diſcharge him.” „ 1 5 
Therefore where the wife had a penſion during pleaſure: & P. x 26 
It was held, that this ſhould not be deemed ſuch a ſeparate Thomp- : 
maintenance or — as ſhould diſcharge the huſband from fon v. 


a demand againſt him for neceflaries, where he had turned her Harvey, 
out of doors. 4Burr.2078. 


On the ſame foundation as that of ſeparate maintenance, 


d be 

N. « wherein the wife is conſidered as ſole, wherever the huſband 

al to! * is in circumſlances not to be ſued, as not ameſnable tothe proceſs 

it. | * of the court, the wife ſhall be ſued as ſole.” — 

fur. As where the huſband of a feme covert is an alien enemy, Derly c. 

her or has abjured the realm; in ſuch caſe the wife is chargeable Dutcheſs of 
| as gh rn . Lin. 132. l. 13. 4. | | 2 

fu | where the huſband of a woman had been tranſported, In. 5. 

ounl the wife was held to —_— as ſole. y "_ | : _ 5 

e: 1 And laſtly, by the cuſtom of London a feme covert carrying fSparrow v. 

ver en buſineſs in London on her own account, is liable to her own Carruthers. 

en debts, independant of her huſband. . — : 


2. So far is the huſband ſubject to the debts and contracts 1197. 
oſ the wife. We ſhall now enquire, how far he is benefited 
6 Bi _ contracts. | i a nn. 
: iſt. © Whatever the wife earns during coverture belongs to 

q - the huſband, and he ſhall bring an action for it in bis | 
on own name.” | „ | *P 19 

5 r * Huſband and wife brought an action againſt the defendant 3 ; 
1 work done for him by the auife. And on demurrer defen- Collier. 

2 | | | 1 dant Salk. 114. 
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dant had judgment, for the huſband ſhould have hrought the 
action alone; for the action being a general indebitatus aſſump. | 
fit, no promiſe ſhall be ſuppoſed to have been made to the 
wife: and as the wife's debts would fall againſt the huſbands 
eſtate, ſo the profits of her labour ſhall go to him or his 


executor. | 
2Black.Rep. * But where there is an expreſs promiſe to the wife, the 
1239. « huſband may aſſent, to make it a joint contract; and then 


| &« ſhe may join.” | | 
Prat. & Uxt As where any act is done by the wife (as the delivery of mo- 
dn yy ney) and the promiſe is made to her, though done without 
0. 292-61. authority from the huſband ; yet he may after aſſent to it and 
they may join in the action. ; 
Braſhfordv. So where the conſideration was, that if the wife would cure 
aq defendant of a wound, that he would pay her 101. It was held, 
Cro. Jac. that the cauſe of action ariſing from the labour and {kill of the 
205. wife, and the promiſe being made to her, that ſhe might join 
her huſband in the action. 4 
Bidgood v. Therefore in all actions of afſump/it wherein the huſband and 
ke 4 uf you wife join, the intereſt of the wife muſt be ſlated ; for otherwiſe, 
43 cp. as the wife can make no contract and the huſband has the be- 
nefit of all made by her, the aſſumpfit ſhall be deemed to be 
only to the huſband, unleſs her intereſt ſpecially appears. A :: 
in the caſes juſt ſtared ; ſo where ſhe has a ſeparate property: 
So if the cauſe of attimn exiſted before her marriage; in which 
| caſes ſhe ſhould join. | | IM 
* P 128, But where the wife married a ſecond huſband, the firſ 
Strutville--- being living, but he not being privy to it; it was held by C.. 
1 Stra. 80. Parker that ſhe ſhould be deemed to be as a ſervant to the 
ſecond hufband, and that ſo he ſhould have what ſhe earned, 
during cohabitation with him. „5 
Warr v. 2d. Where an ordinary working man married a woman o 
Huntley. like condition, and after cohabitation for ſome time left her, 
vel. 118, and during his abſence the wife worked, and the action ws 
brought for her diet: it was held, that the money ſhe earned 
ſhould go to keep her. | 
„Having now conſidered the ſeveral foundations of thi 
« action, and the perſons by and againſt whom it may be 
„maintained; it now remains to conſider 


zd. THE PLEADINGS AND EVIDENCE. 
1ſt. Of the Pleadings on the Part of the Plaintiff} 


Before I treat directly of the pleadings, I ſhall premiſe, MX 
That where the debt is to ariſe from ſeveral acts ro be per- 
formed at diſſerent times, each performance is a diſtinct du- 

Bake „ ty, and the action may then be brought. i 
Sutton. For when in this caſe plaintiff ſold ho comb of barley to the 
Norfolk Af defendant, which was to be delivered before ri ſtmus, and 3 
yg OE plaintiif delivered 50 comb before that time, and then J 
"I rualsp, Pais brought his action for the amount of that: it was W . 
186. 8 ; 
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the hat though bs agreement was entire, yet that every delivery *P. 1 29. 
8 de a ſeveral contract, which would maintain this action. oy 

the 80 where the contract was te pay 20/. by 1ol. at Mich. _— v. 

ds 53 1, and 100. at Mich. 16323 it was adjudged, that plain- a 1 

his might maintain his action immediately, on the firſt pay- 123. , 


ent becoming due. : 

I now proceed to the pleadings. : 1 

iſt, * Where the aſſumpſit is founded on an agreement, 

in which ſomething is previouſly to be performed by the plain- 

Ef; on condition of which defendant undertakes to pay: 

Wit is neceſſary for the plaintiff in his declaration to aver 

either a general performance of his part, Or that he is ready 

10 do it, and alſo a notice, by requeſt, to defendant. | 2 
For where plaintiff declared, that on the compromiſe of a Collins v. 
it, defendant undertook to pay him a certain ſum of money 2 Burr. 899. 
conſideration of his executing to defendant a general re- 7 
e. In ſſumpſit for the money and judgment by default, 

I gment was arreſted, for the reaſon, that the plaintiff had 


und We averred, that he had executed the releaſe, or was ready to 
ile ., which was neceſſary to ſupport the action; the releaſe 
be. ing a condition precedent : but it was further held, that 
be want of the averment would be helped by a werdid@ ; there- 


e the defendant ſhould take the advantage of the omiſſion, 

ther by demurrer ; or if the judgment was by default, by ar- 

fe of judgment. „ | 
And ſo notice and requeſt to defendant ſhould be averred.” & P. 30. 

« For there can be no default in the defendant till he aas 

had notice of the performance of plaintiff's part.” | | 

In afſumpfit, plaintiff declared on an agreement by defen- Holmes v. 

nt to pay him for one load of wood at the ſame rate he ſold 7 wilt. 

2 reſt of it. On a writ of error defendant had judgment, . 

qcauſe there was no averment, that plaintiff had given de- 

dant notice of the ſale and price of the reſt. | 

So where the aſſumpſit was to pay to plaintiff ſo much on Richards v. 

s coming into Somerſetfhire ; judgment was arreſted after a Carvamel, 

rdi&, becauſe plaintiff had not averred in his declaration Hob. 68. 

tice of his coming, and a requeſt to defendant to pay. 

And in ſuch caſe a ſpecial requeſt muſt be averred ; for the Wallis v. 

neral averment in all declarations of licet ſæpius reguiſitus Scot. 

ill be inſufficient ; that is, will not be conſidered as fuffi- Stra. 88. 

ent notice. SE : 

. So that the rule to this effect is preciſe; wiz. That | 

Where the defendant is chargeable on a collateral Silman v. 

matter and not on a mere debt, there ought to be a requeſt King: 

ciſely alledged in point of time, place, £9c. But where 5 — K 

de afſumpſit is for a preceding debt, which was due before; Wade. Cro. 

en the general allegation of * licet ſepius requifitus is Jac. 523. 

ſufficient; for the brioging the action is a requeſſ. . P. 131. 

= "i | Therefore 
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Frampton Therefore in declaring on a note of hand no requeſt 
1 neceſſary, for it acknowledges a debt, and the bringing ce 1 
amd action is a requeſt. | | 3 

V- But where notice is not to come from the plaintiff but frog 


2 a collateral matter which may be within defendant's ow” 
432. knowledge, (as to pay as much as J. S does) there no notic 
1 or requeſt is required from plaintiff. «4 

\ | 3 *. do in all caſes where money 1s to be paid on an exec, 

Cro. Eliz, © tory conſideration, the plaintiff ſhould ſet out the du 

73. hen and place, becauſe it is traverſable.“ 

Sexton v. Therefore in aſſumpſit where plaintiff declared, that i 

Miles. conſideration plaintiff would deliver, &©c. defendant unde: 


* took to pay, Sc. and in fact ſays, that he did deliver; by 
8. C. does not alledge a place where : the defendant demurred i 
want of a venue, and the declaration was held ill; for i” 
conſideration executory is traverſable; and therefore th” 
place neceſſary to be ſhewn. : | Y 
2. © Where the action is brought on mutual promiſes, the! 
e muſt be both made at the ſame time, or elſe it will l 
© nudum pactum, and ſo no action will lie: And when thy 

© are to be per formed at the ſame time; plaintiff in ſueh et 
«© need not aver performance.” 1 „ 
*P, 122, Aſumpſit on an agreement. Where in conſideration th 
Nicholas v. Plaintiff agreed to deliver to defendant a cow, he promiſei 
Rainbred. to give the plaintiff 50 ſhillings. Plaintiff need not aver it 
Hob, 83. delivery of the cow, for it is promiſe for promiſe. 
Martindale So where the aſſumpſit laid was that plaintiff had agree} 
v. Fiſher. to deliver to defendant 3 yards one-eighth of cloth; and d 
Will. 38. fendant agreed on a certain contingency to pay for the fa 
51. but if the contingency did not happen that he was to p; 
nothing. The contingency did happen, and on action brougt 
plaintiff had a verdict; when it was moved in arreſt of judg-! 
ment, that plaintiff had not averred the delivery of tit 
cloth; but it was reſolved, that this being promiſe for p. 
miſe, no ſuch averment was neceſſary : but if it had ben 
that defendant undertook to pay, if plaintiff evould deliva i 
ſo much cloth, there the condition would be precedent, aud 
an averment of performance neceſſary. — 
3d. * So again, where the plaintiff's action is to arie 
from ſome precedent act to be done by himſelf ; he ihoult 
„Raver and ſhew his right to do ſuch act, and alſo. „is . 
« formance as far as he could. For otherwiſe he might re. 
cover for a conſideration which he could not perform.” 
Luxton v. In afſ»mpſit on an agreement to forfeit a depoſit z and ali 
Robinſon. another ſum if defendant did not accept poſſeſſion of certan 
Dougl. 598. premiſes from the plaintiff, and alſo pay for certain fir 
* P. 1 33. cures ® therein at a valuation: it was adjudged on ſpeci 


demurrer that plaintiff's declaration was ill, becauſe he bad 
ee 
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ot He aun his right to the premiſes, and that the valuation 
ras actually made. e "Ita 3 

« And for the ſame reaſon if the plaintiff avers per form- 
& ance, he muſt alſo ſhew how performed, that the court 
may judge if the performance is ſufficient to entitle him 
to the action.“ e | | 

For where plaintiff declared, that being entitled to a Gregory v. 
ent- charge out of lands of which defendant had the rever- nog 
jon; that defendant promiſed, that if he would relinquiſh , wg . 
She rent that he would pay him 30l. and plaintiff avers, that 

She did fo relinquiſh the rent, and brings his action for the 


wot. 1 30l. and after verdict for the plaintiff, judgment was arreſt- 
„ by d, for that plainriff in his declaration had not ſhewn how he 
* bud relinguiſſied the rent; for it might have been by words 


which would have been no diſcharge. | | | 

W So where defendant promiſedtodeliveranhorſetotheplaintiff, Auſten v. 

n plaintifPs becoming bound to him by writing obligatory for Gervas. 

11. plaintiff in his declaration only averred 2 offer to be- Hob. 69.77. 

ome bound, and had a verdict: but judgment was arreſted, 5 

er plaintiff ſhould have averred, à tender 75 the bond ready 

ealed to defendant, and alſo the ſum he was bound in, for the 

Nourt to judge of the performance, which here he had not done. * P. 1 34. 

And if the plaintiff declares on two conſiderat ions he muſt Laneret v. 

ver the performance of both; * for the aſſumpſit on the part of Rivett. 

he defendant ſhall be preſumed to be founded on both con- Cr. Jac. 

iderations taken together. i e WOE | 

W 4th. In declaring in aſſumpft it is always neceſſary to Woodford 

ſet out for 3 2 due, and ok a 18 Deacon, 
I » n Tro. Jac. 

#* that defendant being indebted, undertook to pay, &c. For 206. 

the debt might be due by ſpecialty, in which caſe this Cooke v. 

action would not lie.” ante og, Samburne 

* But if it ſufficiently appears from the declaration, that 1 Sid. 182. 


| the debt is not due by ſpecialty, as if it is pro opere & labore 8. E. 

3 generally without ſaying what work, it is good.“ #Hibbart v. 
466 £So if 1t be for neceſſaries' furniſhed to a fick man without _— __ 
117 ſaying what neceſſaries, it is good: for ſuch are ſimple con- icripps v. 
11 tracts on the face of them. | : 8 Bainton. 

=. Sth. © In declaring in afſumpfit for money lent and ad- 3 Bulſt, 31. 
ae vanced, it muſt always be to defendant himſelf.” Sts 
1; For where plaintiff declared for money /ent by him to one Marriot v. 
i James Dalrymple, at the ſpecial inſtance and requeſt of de- Lyſter. 
n- fendant, judgment was arreſted, for the word lent is a tech- 2 Will. 141. 
» ＋. term, and imports a loan to J. Dalrymple; if ſo he is Butcher v. 
%% dhe debtor, and therefore defendant cannot be charged. But Andrews. 


it had been otherwiſe, had the plaintiff declared for money 1 5 23. 
6 delivered to ſuch a perſon at the requeſt of defendant ; “ for 25 
then the loan had been to the hr EI himſelf. 1 1 13 5 0 
1 2 : 6&4: g 4 But 1 


* 
* 
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But where plaintiff in this caſe declared for money n 


to defendant's wife at his requeſt ; and it was attempted ty 


arreſt the judgment on the authority of the caſes above, 
the court held, that a loan to the wife at the huſband's re. 
queſt, was a loan to the huſband himſelf, and plaintiff had 


judgment ; for the huſband and wife are but one perſon. 


6th. © The breach aſſigned in the declaration ſhould al. 
« ways follow the undertaking ſtated, or the plaintiff can. | * 


„not have judgment.” 


In e, plaintiff declared that defendant undertook to 'Y 
deliver an horſe of the plaintiff's in as good plight: as he ber. 
rowed him; and the breach aſſigned was, that he had me 


delivered him at all, Defendant had judgment ; for the 
breach was inconfiſtent with the undertaking. 

7th. In aſſumpſit to deliver on or before ſuch a day, a 
the 5th of June, that defendant did not deliver on the 51h 
of June, is a good aſſignment of the breach, though de- 
fendant might have delivered it before that time: for defen- 
dant might, on non aſſumpſit, give a delivery before that day 
in evidence; and as defendant could not make a tender be- 
fore that day, it ſhall not be preſumed that plaintiff wa 
there to receive it ſooner. 5 | 

*gth. If plaintiff in his declaration undertakes to recite 
« a ſtatute, and that ſtatute is the ground of the action, and 
«© miſ-recites it, it is fatal: for ſo the plaintiff would not 
% prove his whole declaration, the ſtatute being the frſt 
thing to be proved.” | | | 

In afſump/it to recover 40 ſhillings due to plaintiff as 
vicar of Trinity pariſh Coventry, under an order made by 
the chancellor and the two chief juſtices, for the payment of 
tithes, in purſuance of a power given to them for that pur- 
poſe by ſtatute 4 & 5 Phil. & Maury, plaintiff in his declara- 
tion ſtated the ſtatute to be the 4th of Pil. & Mary. For 
which variance, he was, on producing the ſtatute, and it 
appearing to be the 4th & 5th Phil. & Mary, Nonfſuited. 

gth. ** In afſump/it the day of the promiſe laid in the de- 
« claration, is not material.” or 
Plaintiff in this action declared on promiſes to pay the 
16th of Fan. 1706. Defendant pleaded actio non accrevit 
infra ſex annos. Plaintiff replied, that a bill had been filed 
23d Fan. 1714, and that the cauſe of action aroſe within 
ſix years before. Defendant demurred generally, and ſhew- 
ed for cauſe, a departure: for that if the aſſumpſit was 
within ſix years preceding the 23d of Fan. 1714, it would 


not be on the day laid in the declaration; vis. 16th of Jan. 


1706, which is more than ſeven years, and ſo there was 2 


departure in aſſigning. a different day: but the demurrer was 


over-ruled, for this being a parol promiſe, the time alledged 
| BE | in 
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n che declaration is only matter of form, not of ſubſtance; ſo #P, x 37. 

hat not being a departure in a material part, there. /hould haus 

Nees a ſpecial demurrer for avant of form, not a general ö 

E So where plaintiff, who was a taylor, brought his action, Howard v. 

nd fix ſeveral promiſes were laid, all upon the 16th of Oftober, 82 

"Defendant pleaded infra etatem to all generally. Plaintiff re- 2 

lied as to vo of the promiſes, that the defendant was at the Spicer. # 

ime of making theſe of full age; and as to the reſt, that they 2 Stra 806, 

Leere pro neceſſario veſtitu. Defendant demurred, for that the 8. P. 

"promiſes being all laid on the ſame day, that it was repugnant, 

hat he could not be at the ſame time of full and not of full 

ge; but it was held, that the time was a circumſtance in no 

riſe material, nor part of the iſſue; that plaintiff is not tied to 

preciſe day in his declaration, and if defendant force him to 

ary, it is no departure. e e mes 144520 
And ſo where the cauſe of action is to ariſe on a reque/?, the King v. 


v. day of the requeſt is not material; for it may be laid at one 844. 68 
ay time in the declaration, and a requeſt at another time given in id. 68. 


* 


videnoe. | We Ks „ e 
So where plaintiff declared on promiſes ; the breach was Pugh v. Ro- 
aſſigned on the 6th of Member, and the declaration was of the binſon. 
ſame day, being the firſt of Michaelmas term: to this there was - TON 9 8 
ſpecial demurrer, for cauſe, that the declaration bore date 
vefore the cauſe of action; the promiſe being laid the firſt day 
of the term and there being no fraction of a day allowed; but 5 
che demurrer was over- ruled; for the firſt day of term is #P, x 38. 


only to be reckoned from the time the court began to fit, and 

. Jo the breach might precede it. N 

0 „But where the day makes a part of the contract, and ſo 

70 « is of ſubſtance, there aſſigning a different day in the 

5 « replication would be a departure. Stafford v. 

F E: As was the caſe here in an aQion on a promiſſory note, in Forcer, 

n Which the day is material, and of ſubſtance. 2 Sira. 806. S. C. wk T0 

=_ ch. In afſumpſit on an in ſimul camputaſſet, the time and place Deſborough 

ſloould be laid where the account was ſettled, or it will be er- v. Kelly, 

. =; for which in this caſe judgment was reverſed. Lord Rays 

„ Loth. In declaring on a bill of exchange againſt the acceptor, 5 3 

1 [1t is ſufficient in the declaration to alledge generally, lat he — 25 

accepted it without averring that it was in writing; for ſuch à Stra. 817. 

„ ccceptance is only neceſſary to charge the drawer with coſts 
and damages. | AER | 

| As by the cuſfoms of merchants an executor or adminiſtrator , 

15 may indorſe over a note or bill of exchange. If indorſee brings 8 

an action againſt the maker of a note, ſhe ſhall not be called Stone. 

5 upon for a profert of the letters of adminiſtration, for they are 3 Will. 1. 

in the indorſer's hands, not in his. 1 5 5 : 

5 11th. Plaintiff declared in aſſumpſit for goods ſold and de- P. 1 


livered, but omitted in his * declaration to ſay, © In conſide- "FOR 895 
on of which the ſaid V. undertook and faithfully promiſed, 2 8ra. 193. 
| | : 1 | | m—_ - 


e.“ After a judgment by default it was reverſed upon error 
there being no promiſe laid in the declaration, © 
_ IRaym.450. 12. In declaring under the ſtatute of frauds, plaintiff nel 
| not, in his declaration, ſhew any note in writing; but it wil 
be ſufficient for him to produce 1t on trial. = 
Truman v. 13th. In afſump/it againſt an infant, one count in the de. I 
— claration was an account flated, and there was a general verdi; 
26 Geo. 3. judgment: was arreſted, For ſuch count is bad as againſt a 
B. R. Term infant, who is not to be preſumed to be competent to enter iny 

Rep. 40. an account. ee 5 e 

Rigg v. 14. In aſſump ſit by the aſſignee of a bankrupt, the declan. 
Wilmer, tion ſtated, that defendant was indehted to the bankrupt, ani _ 
Stra. 69). being ſo indebted aſſumed to pay /im, without. any aſſunjji 
to the plaintiff through the whole declaration. It was hell 

well on demurrer; being like the caſe of an executor who 2. 
ways declares on a promiſe to teſtator. Vide Evans v. Many, 


ante 117. 5 e | 
Dean v. 15. Plaintiff declared as executor on a promiſe to the teſts | 
Crane, tor, and on non aſſumpſit infra ſex annos to the teſtator, prove! 


Cooke, to be; recovered are entire, and he can never diſcover bo 
re „ much he is to have as adminiſtrator or executor, and hov i 
uilter, much as his own. 4 | . 

1 Wilf. 171.“ And in declaring againſi an executor on a promiſe by hs | 
Sh « teſtator, it is not neceſſary to ſet out in the declaration ia Bl 


Ma in, Hutt, &* defendant has afſets ; for if he has not, it ſhould lie on hin Y 


37. * to diſcharge himſelf by his plea; and if he pleads non-aſun -: 
— « fit he has loſt that advantage.” . 1 
 Legaer. 2. Of the EVIDENCE on the Part of ik 
Pn 7 , I 


1: © It was formerly held that where there had been : 
& ſpecial agreement, plaintiff ought to declare on it; for be 
** thould not be allowed to give it in evidence on a general in 
* debitatus aſſumpfit. Sed Q. Mod. Prada.” 
Knight v. For where in indebitatus aſſumpſit for goods ſold, defendant 
Cox, per pleaded non afſumpfit, and gave in evidence that he became i- 
8 ſolvent, and that the plaintiff and his other creditors gave bim 
Suſſex 1682. a letter of licence to recover the debts due to him, which 
Buller N. P. had done, and that they received four ſhillings in the pound, 
153. and the plaintiff and the other creditors then ſigned a releaſe 
The plaintiff pretended and would then have given in evidenct, 
that the defendant had given him a note promiſing to pay 1 


P. 141, entire debt, if he would ſignthe releaſe, * and produced 


note, 
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Þ | ote. But it was held that the releaſe was good evidence for 
the defendant on non aſſumpſit, and that plaintiff ſhould have 
declared on the ſpecial promiſe. | 


need « And where plaintiff declares on ſuch a ſpecial aſumpſit he 
vil © ought to prove the contra flated in his declaration expreſs- 


L 


7 5 C6 ly as laid, 


de. Plaintiff declared on an agreement by defendant, to deliver Anon. 
dit; im good merchandizable 3 Proof of an agreement to deli- 7 3 
tu ver good corn of the ſecond ſort, was held not to ſupport the Holt. | 
10 declaration. ORE oa RF BE OL fo 
So where the agreement declared on was, to deliver to plain- ee > OY 
larz. tiff ſtock on the 22d of Auguſt, and upon the trial the evidence — "© 
nl produced from the broker's book, was to transfer on the qpen- Buller N. P. 
nf ing; though the broker ſwore that the 22d of Auguff and the 143. 

hell opening were the ſame, yet it was held a variance, and plain- 


tiff was nonſuited. 0 EE” | 
So if the promiſe alledged be proved, yer if it appear to be King v. 


4 3 1 inri ', Robinſon - 
t 0 
made on. 4 different confideration than that ſta ed In plaintiff's Cro. Eli 79. 


eſt: declaration, or if it be proved to have been made on that con- * 
ovel ſderation and another, it ſhall not ſupport the declaration. | 

ot» So where divers conſiderations are alledged, ſome good and Bradburn v. 

thi | ſufficient, others idle and vain, If thoſe which are good be ö 


proved, it is ſutficient, though plaintiff fails in proof of the others. — Jac. 


But if all the conſiderations alledged are good, all muſt be pro- - 
ved: for the promiſe * ſhall be deemed to be founded on all * P. 142. 
theſe conſiderations which are good and lawful, ante 1 33. . 
| *<© But if plaintiff declares on a ſpecial agreement, and has payne v. 

* alſo other general counts in his declaration, if he fails in pro- Bacomb, 


y li « ving the ſpecial agreement he may go into evidence on the 2 628. 
« general counts.” | 2 


hin BY This point is now ſettled, notwithſtanding ſome contrary re- cheſter, 


nj Rs {olutions, as Weaver v. Burrows, 1 Stra. 648. 1759. 
45 2dly. . So plaintiff's proof muſt correſpond with his title, ng N. P. 


* as laid in the declaration? 
For where the action was for money had and received to Anon. 
the uſe of the plaintiff, and the evidence was, that the money Salk. 282. 
had been received by the defendant on account of the plain- | 
tiff s wife, a0 /i was an executrix, plaintiff was non- ſuited: for 

the contract to pay was proved to be to the perſon in a different 

capacity from that declared on. | . 
dðo in aſumpſit againſt ſeveral, a joint debt or contrad muſt Bull. N. P. 
be proved ; for otherwiſe the proof would not correſpond '*9: 

| © with the declaration.” | . | 5 


him But where the perſon bringing the action has looked to 

z he 0 the faith of ſeveral partners, who are in buſineſs together, 

- and has relied on their joint credit, though but one only of 
. 


* the partners has acted, the other partners *ſhall be charg- XP. x 49 | 
ed, unleſs they ſhew a diſclaimer, and proof of the act 77 5 143˙ 


Therefore 


-the one ſhall charge them all. 


| Paſch8 Geo. ſum laid, but that idea is now exploded, and plaintiff ma; 


2 Keb. 581. court in a tedious examination. The account therefore mut 


b 4th. ** One of the moſt uſual counts in declaring in this ac- 


1008 So a man's book of accounts is no evidence for him, though 


A 8 8 UU MN r 8 1 T. 


v. Lay field Therefore, where Layffeld and the other defendants wer 
el bankers, and Layfeld ſold a lottery ticket in the Double ex. | 


— * change lottery (in which ſeveral! bankers were truſtees) to the 
plaintiff, and undertook to pay the prize ariſing from it, the 
other partners were held to be liable, no diſclaimer appearing 
for the lottery having been conducted by bankers, the plaintif 
appeared to be well grounded in looking to the joint credit of * 
Layfield's partners. 5 e 1 

— 3d. It was formerly the opinion that on a count of iam, 

Spcncet. e computaſſent, that plaintiff was obliged to prove the exa4 7 


- 


3. © now recover part of the ſum demanded, on this count as well 
_ N. P. « as on any other.“ | 1 =_ 
Li = - But the court will not admit any evidence of an Account | 
Parr, current, and unliguidated; for that would involve the 


always be exhibited as an account ſtated. 


* tion is for goods fold and delivered; as to which it is enaded 
by ſtatute 7 Jac. I. c. 12. That the Shop-beok of a tradn © 
& fhall not be evidence after the year; but it is not evidence 
© within the year, except under particular circumſtances, a u 
< where no better evidence can be had“. 
%P.144. * As where it was proved, that the ſervant who made the | 
Pitman v. entries was dead; proof of that and of his hand- writing to ile 
Maddox. entries, and that he was accuſtomed to make entries, was held 3 
e. , be good evidence, and that no other proof of the delivery WWW 
| neceſſary : for it is ſimilar to a witneſs's atteſtation to a bond, 
Price v. Ld. So where in an action for beer furniſhed to defendant, the 
Torrington. evidence of the delivery was that, it was the uſual way of the 
I Salk. 285. 1. f ; 
plaintiff's dealing, for the draymen to come every night to the 
clerk of the brewhouſe and give an account of the beer delivet- 
ed out; to which the draymen ſet their hands: this being pr - 
ved, and that the drayman was dead, who had delivered the 
beer to the defendant, but that it was his hand-writing ſub- | 
ſcribed to the book; it was held to be ſufficient evidence. 
Rut to charge the defendant by this ſort of evidence, it mult 
appear that the entry was made in the ſhop book by the per- 
* ſon whoſe bu ſineſs it was ; as in Pitman v. Maddox, ante, or 
*© afual prosf be made of the figning by a perſon who ſaw it, as 
| in the-laſt caſe ii; . | 
Clerk v. For where plaintiff to prove the delivery of wine to the de- 
— : fendant, produced a book which 3 ta his cooper, who 
Buller N P. was dead, but whoſe name was ſet to ſeveral articles, and a 
232, witneſs was ready to prove his hand-writing ; Lord Raymnt 
refuſed to admit it. ook 


e 


N 


\- 
ws 
WB 


— Fry . 
e 


LordRaym. jt may be againſt him, for it ® cannot be better evidence, than 
745. his own teſtunony, which 1s inadmiſſible. 


P. 145 5th. 
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5th. In a trial concerning the delivery of goods according Dixon v. 
to agreement; the factor æuſi made the agreement, was admit- * oe 3 
| ted as a good witneſs ; /houg/ he awas to have a ſhilling in tlie 855 
pound on the ſale : for he is a mere 13 the buyer and 
ſeller, and ſo may be a good witneſs for either, as having no 
| intereſt more on one ſide than the other. 5 | = 
|  Gth. In aſſumpſit againſt an executor, and plene adminifira- Shelley's 
vit pleaded, the plaintiff muſt notwithſtanding prove his debt, caſe. 
or he ſhall recover but one penny damages though there be Salk, 296, 
aſſets; for the plea only admits the debt but not the quantity, 
E 7th. It is a general rule, that the wife ſhall not be admit- 
4 ted an evidence for or againſt her huſband.” _ V 
And therefore in an action for wages earned by the wife; Hill v. Hill. 
Ch. Juſ. Lee refuſed to let the wife's confeſſjon of a receipt of Stra. 1094. 
| 20). be given in evidence. „ 1 Pn 
« But to this there are ſome exceptions.“ RD 
1ſt. © Where the huſband was not concerned in the action, 
but the evidence ⁊vas collateral to diſcharge the defendant 


by charging the huſband.” | | 


As in an action againſt defendant for his wife's wedding- Williams v. 
| cloaths; the defence was, that the *goods were furniſhed on Johnſen. 
the credit of the wife's father, and her mother was called to . 504. 
prove it, though it charged her huſband. : | P. 146. 
2. So where the wp was for nurſing defendant's child; Anon. 
the Ch. Juſtice admitted the wife of the defendant's declarati- Stra. 527. 
ons of her agreement to pay 45. a week, as evidence to charge 
the defendant : this being a matter uſually tranſacted by 
women. : IL; 
S th. © In this action frong preſumption, if the beſt evidence 
that can be had, ſhall be admiſſible and good.” | 


As in afſumpſit on a policy of aſſurance. Proof that the ſhip Green v. 
has never been heard of will be good to prove a total loſs. Brown. 

© Otherwiſe the beſt evidence to be had muſt always be: 5199 
given. And therefore in declaring on a nate of hand, ar bill 
of exchange, or ſuch contract in writing; the note, bill or 
contract, muſt itſelf be produced in evidence: except the 
* original be Joſt; in which caſe a copy is good evidence.” 


But where an original note has been loſt and a copy is tender- ey 
ed in evidence, ſuſeient probability muſt be —4.— to the 1 * 
eourt to ſatisfy them as well of the loſs as that the original note 1 Atk. 446. 
was genuine, before plaintiff will be allowed to read it. 

So if a man deſtroys a thing intended to be evidence againſt per Holt. 
him, a ſmall matter will * ſupply it: As where defendant — G.2. 
2 his 2 nate of hand; a ſworn copy was admitted as es 6 SER 
5 evidence. | | | 

6. I now proceed to the pleadings and evidence on the part P. 147. 


of che defendant. 
— iſt, 
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14. Of the PLEADINGS on the Part of th: 
DEFENDANT. 


* 


iſt. The plea ſhould always anſwer to the promiſe or 
% undertaking as laid in the declaration.” | 
—— V. Therefore in afſumr/it by the aſſignees of a bankrupt, defen. 
_—_ 219, dant pleaded, that the cauſe of action did not accrue 10 the 
AE: ' bankrupt within fix years; and on demurrer it was held ill, for 
the plea does not anſwer to the promiſe laid, which is ts the 
aſſignee, and it precludes the plaintiff from proving any promiſe 
made to himſelf. _ | | 
Woodward So the plea muſt anſwer to every part of the declaration.“ 
v. Robinſon. For if the plea be pleaded to the whole promiſe, and is an 
z IP: anſwer but to a part; the whole plea is naught and plaintiff * 
Peach,  fhould demur. But when it is pleaded to and anſwers but to 
Salk. 179. a part, it is a diſcontinuance. As in aſſumęſit on three ſeveral 
Markett v. promiſes and the plea only goes to two of them, it is a diſcon- 
323 tinuance as to the third, and if it be a record of the ſame term, 
180. r F , 
plaintiff may have judgment by zihil dicit for ſo much as is 
uncovered by the plea. N | 
*P. 148. 2d. Where the promiſe is to ariſe from any conſideration 
Lampleigh * to be performed ; when it 1s performed, defendant cannot 
v. Braith- © traverſe the conſideration alone or by t/elf ; for it is then in- 
Hob. 3. © Corporated and coupled with the promiſe: but where it is ex- 
e. *«Fecutory, the plaintiff cannot bring his action till the conſider- 
ation is performed; and if plaintiff brings his action before 
“the conſideration is performed, defendant ſhould traverſe 
the performance and not the promiſe ; for they are diſtin 


6 in fact.“ | | by 
Cro. Jac. So defendant cannot plead in bar, that he revoked and 
433. % countermanded his promiſe, = 
Howe v: Plaintiff declared that in conſideration that he would folicit 
Beech. and conclude a certain buſineſs for defendant which he had 


3 ue. * with J. S. that he would pay, Ic. but before that he had con- 
Wimer v * Cluded it, that defendant had countermanded him after he had 
Foweracres. had great pins and trouble: it was adjudged, that he ſhould 
2 Roll. Rep. recover in «{/ (4pfit the whole ſumpromiſed, and not be confin- 


39- S. P. ed to a quanitin meruit, for what he had done. 


3d. © Matters of law that do not go to the giſt of the action, 
but tothe diſcharge of it, mult be pleaded : ſuch as accord 
and ſatisfaction: Ihe ſtatute of limitations, &c. _ 
_ 1ſt, Accord and ſatisfadion is a good plea in aſſumgpſit. But 
it muſt be performed at the time of the plea. | 
„P. 1 49. In aſſumpſit deſendant pleaded an accord between him and 
the plaintiff, to do ſeveral matters in bar of the demand, and 
aver d the performance of part, and that he rendered the per- 
5 | formanc# 
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formance of the remainder. On demurrer, the plea was held 
to be ill, for accord thould only be pleaded when executed; 
for then only it is a ſatisfattion. e 

« For a bare accord without ſatisfaction is no plea.” | 
Therefore where defendant pleaded, that his ſeveral credi- Heathcote 
tors, one of whom was the plaintiff, had come to an agreement. e | 
to accept a compoſition in lieu of their reſpective debts from Trin on os 
him, to be paid within a reaſonable time,” this was held to be B. R. 
no plea to this action for the whole demand: for it was a mere Term Rep. 
accord without ſatisfaction. But per Buller ſuſt. If the defen- 24. 
dant had aſſigned over all his effects to a truſtee for his eredi- 
tors in order to pay them all pro rata; it had been a good bar. 


2d. Payment is a good plea under this head of ſatisfaction: Vanhatton 
it was in this caſe demurred to, as amounting to the general v. Morſe. 
2Ld. Raym. 


iſſue; but the demurrer was over- ruled: for it admits a good 787. 
cauſe of action though diſcharged by a ſubſequent tranſaction. | 
So is payment of a leſſer ſum before the time; but this muſt Abbot v. | 
always be pleaded, for it is not a performance which deſtroys Chapman. ; 
the being of a promiſe, but a collateral agreement that ſupplies GS IONS" Ef 
the place of it. But ſuch evidence may be given in mitigation _ | 
of damages. OE | 8 
*< And wherever accord and ſatisfaction is pleaded, it muſt *P. 50. 
appear to the court to be a reaſonable and good ſatisfaQtion, , Stra. 426. 
and be accepted by the plaintiff as ſuch ; ſuch as a better ſe= 
& curly,” And ſoo 1 e OE Bet e 
A bond may be pleaded in bar of a ſimple contra debt. Roades v. 
2. © The flatute of limitations is the next plea in bar I ſhall 9 
conſider. And this muſt always be pleaded, and cannot be n. 
6c . . Ss" ; 0 . - . 
© given in evidence on the general iſſue: for the a ſumgſit goes Salk. 28. 
* to the preter tenſe.” | | e = 
This plea is founded on ſtatute 21 Fac. 1. c. 16. which 
enaQts, © that all actions of aſſumpfit muſt be brought within 
** /1x years, from the cauſe of action accrued.” | 


I ſhall firſt enquire againſt what demands it runs, 


iſt, * The ſtatute of limitations runs againſt any demand 
# ſo as to be a complete bar notwithſtanding any meſne acts 
* Intervening, as the bankruptcy, coverture, of the parties.” 


For where in afſumpfit by the aſſignees of a bankrupt, and Gray v. 
plea of non aſſumpſit infra ſex annos, plaintiff replied, that ſix Mendez. 
years were not elapſed at the time of the aſſignment. On de- ! Stra 5 56. 
murrer defendant had judgment: for though the ſix year 
might not have elapſed at the time of the aſſignment, yet as | 
they were elapſed at * the time of bringing the action; it was *P, x 51. 
a good bar, for the time of limitation continued to run notwit- 
ſtanding the bankruptcy and all meſne acts whatever, 


2d, 
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Renew v. 2d, The ſtatute of limitations runs alſo againſt bills of ex- 
Acton. change and promiſſory notes; which muſt be ſued for within 


— 4 v. ſix years, or the holder will be barred. 


Bond, za. The ſtatute is a good plea in bar to an action by an at- 
ob torney for his fees; though inſiſted in this caſe that ſuch de- 
Thomas. mand was out of the ſtatute, as the fees aroſe on a ſuit which 
3 Lev. 367 . was matter of record. | | 
4th. In the ſtatute is an exception of accounts current be- 
« taveen merchants, againſt which the ſtatutes ſhall not run; 


that clauſe is fully explained by this caſe.” 


Cotes v. Defendants were executors of the executor of W. V. and to 
Harris &al'. this action of gſſumgſit pleaded non aſſumpſerunt infra ſex annos. 
— The plaintiff replied, that he had ſued out a bill of Middleſex 
29 &30 G.2. on the zd of June 1755, 28 Geo. 2. and that the teſtator 
in his life-time had promiſed to pay the demand within ſix 
Wace v. years before the time of ſuing out the writ. The aſſumſit 
Wyburn. was founded on a blll, and the firſt izem of it was in 1746 
4, * G. 3. and all the items, except the laſt, were above ſix years ſtand- 
Buller N. P. ing before the bill of Mi4dleſex ſued out: It was contended 
149. for the plaintiffs, that this being an account current, and the 
laſt item within the time of limitation, that this ſhould draw 
*P. 1 52. the former items out of * the ſtatute. Bur it was ruled by Juſt. 
Deniſon, that the clauſe in the ſtatute about merchants ac- 
counts extended only to caſes where there were mutual ac- 
counts and reciprocal demands between two perſons : not to 
caſes between a tradeſman and his cuſtomers, for thoſe are not 
merchants accounts, and he was therefore clearly of opinion, 
that the ſtatute was a complete bar to every part of the demand 

of above fix years ſtanding. | | 


5th. © In the ſame ſtatute is a ſaving of the right of infants, 
* feme coverts, non compos, perſons impriſoned or beyond ſeas. 
So that the ſtatute does not run againſt any demand that 
they may have againſt others, provided they bring their ac- 
tions within fix years after their diſabilities removed.” 


Chandler v. 1. But though the rights of infants are ſo ſaved, yet may in- 
fants at any time, during their minority, bring their actions by 
110. their guardians and recover any demands due to themſelves. 


Rochtſchilt 2. So in the caſes of perſons beyond ſea ;? To non 40. 
v. Leibman. ſump/it infra ſex anno pleaded on a bill of exchange by de- 
a Stra. 836. fendant ; plaintiff replied, that he had been beyond ſea until 
ſuch a time when he brought his action, and held good: the 
principal point in this caſe was, whether this clauſe in the ſta- 
tute extended to actions of afſumpſit, it being contended, that 
it was confined to actions for words: but it was held to be good. 


Px 3. This clauſe in the ſtatute only extends to perſons who are 
actually beyond ſeas,” | Sl 
pe: For 
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For where to non aſſumpſit infra ſex annos, plaintiff King v. 
lied. that he was reſident in foreign parts out of the Walker. 

a . . L. 1 Black 

kingdom of Englund; vi. at Glaſgow in Scotland. The repli- Re 86 

cation was held ill on demurrer, for the exemption did not * 

extend to him, as Scotland was not a foreign part within the 

meaning of the ſtatute. | ES Ea 8 
Therefore a foreigner ſhall never be barred from bringing Strithorſty, 

| his action from any length of time while out of the kingdom; Græme. 

for the ſtatute does not begin to run till he has come into it; 3 Wilſ. 145. 

though any of the perſons who are under diſability, may never= _ 

theleſs during the time ſuch diſability exiſts, bring their 
action. | „„ | 

| The plaintiff was therefore never barred in his action by 

| reaſon of his own abſence from the kingdom; but as it often 

happened that the defendant was out of the kingdom, and tho? 

he could not be ſued, yet the time ran to bar any demand 

| againſt him: it was therefore enacted by ſtat. 4 & 5 Ann. c. 

| 16. © That where any perſons againſt whom there is cauſe of 

action ſhall be beyond ſea, at the time of ſuch cauſe of ac- 

tion given or accrued, fallen or come, that the perſons who 

| © ſhall have ſuch cauſe of action ſhall have liberty to bring 

their action againſt them within ſuch times as are limited for 

bringing the ſaid action by ſtat. 21 Jac. 1. c. 16. after 

their return. | 3 1 

* Gth. In the caſe of Executors. If the fix years be not #P 1 4. 

« elapſed at the time of the teſtator's death, if the executor Ms. x 

takes out proper proceſs within the year, it will ſave the bar James, 

by reaſon of the limitation; even though the ſix years within Tr. 15G. z. 

* which the demand accrued be elapſed before proceſs C. B. 

* ſued out.” And this by the equity of the 4th ſection of ſtat. BullerN.P. 

21 Jac. which gives a year to commence a new action; in 75%: 

caſe the firſt judgment has been arreſted or reverſed. _ 5 

So if the executor brings an action, but dies before judgment Wilcocks 

and the fix years run; his executor may notwithſtanding bring v Huggins, 

his action; but he muſt bring it within one year after the 2 Stra. 907. 

death of his teftator, unleſs he has been delayed by ſuits for tlie Fitzgib. 8 1. 

adminiſtration or ſuch like cauſe. | | 


It ſhould ſeem that if an executor is out of the kingdom, SmithExec. 
hat the clauſe of the ſtature extends to him: but in all caſes, of Cod v. 
df the plaintiff has been in the kingdom when the cauſe of ac- Hill. Exe. 
jon accrued, from that time the ſtatute begins to run even of Clark. 


* 


J... Ms. ES Ras I 


e | | : | 
til hough he then departs from the kingdom; fo that if he, (or Wu, 
ke f he dies) his executor or adminiſtrator, does not bring the ac- 

<= ion within fix years from the time of the cauſe of action firſt 


ccrued, the ſtatute is a complete bar. 


But where money of a perſon who has died inteſtate has Cary v. Ste- 
been received by any one, the ſtatute ſhall not begin to Phenſon. 
run from the time of receiving the money, for then no Ik. 4x. 


«c one 
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1p. 155. * *one has a title to receive it: but it ſhall begin from the 
te time of the adminiftration granted. =_ 

2. © I ſhall now conſider what will prevent the ſtatute from 

« running ſo as to be a bar to plaintiff's action. 9 


Bland v. iſt. The firſt is a promiſe to pay the debt after the fix years 
Haſelrig. have elapſed,” for this is a revival of the afſumfpfir, and no 
2 Vent. 151. « new conſideration is required: for the plea admits a cauſe 
of action before ſix years. N | E 
Yea, Bart. As in Afump/it on a promiſory note, and non aſſumpſit infra 
v. — =. ſex annos pleaded : On the trial it appeared, that the defend · 
"3 G:3- ant was ſurety in the note for J. S. and that fix years were 
Buller N. P elapſed ſince the note was given; but that upon demand within 2 2 
149. the ſix years, defendant ſaid, . you know I had not any of the 
money myſelf, but T am willing to pay half of it.” The 
court were of opinion, that this promiſe took it out of the "i 
ſtatute. This is the ſame caſe with that of Yea v. Fouraker n 
Burr. 1099. In which the reporter ſays it was decided. That 
an acknowledgment of the debt, after the commencement of the 
action, takes it out of the ſtatute of limitations. = 
„And a conditional promiſe to pay will take the demand out 
doof the ſtature, as much as an expreſs one.” | — 
Hevling v. In indebitatus aſſumpſit for goods, and non aſſumpſit infra 
| Huſkins. ſex annos pleaded. Plaintiff gave * in evidence, that the 
4 29 goods were fold above fix years ago; and that defendan | 
P. 156. being requeſted to pay, denied that he had bought the goods, 
but further ſaid, prove it and I will pay you ;” this promiſe, ©: 
though conditional was held to bring the demand within tile 
ſtatute ; for defendant by ſuch promiſe waived the benefit of 
the act, as much as by an expreſs promiſe. ; 3 
* But the promiſe muſt be a promiſe 2» pay.” 
Owen v. In an action by an executor for money had and received to 
Woolley. the uſe of teſtatrix, and non aſſumpſit infra ſex annos pleaded: 
At Sallop. the evidence proved that defendant ſaid, I acknowledge the 
0 CN p. receipt of the money but teſtaſtrix gave it io me,” Mr. Barn 
* © Clive directed the jury to find for the defendant : for ſuch an 
acknowledgment could not amount to a promiſe to pay, When 
defendant inſiſted that he had a right to retain. 


Bland v. Where ſeveral are bound jointly and ſeverally in a note 

Haſelrig. or other undertaking, if a joint action is brought againſt all, MY 

Vent. 150. « and they plead the ſtatute of limitations, proof of a promiſe | 

| Ey one within fix years, will not ſupport the action, even againlt 

him who made the promiſe.” This caſe ſeems now not lav 

Whitcomb on the authority of the caſe of ¶ Hitcoub v. Whiting. For there, 

v. Whiting. in aſſumpſit on a joint and ſeveral promiſſory note, in the action 
Dougl. 629. hich was againſt one only, payment of intereſt by another 

the drawers, was held a ſufficient acknowledgment 0 

P. 157. take it out of the ſtatute * as to all, and plaintiff recovered 

_ ____©*. accordingly. 5 * 
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ra Sed 9. If there may not be a difference, as the contract 
in Ventris might be only joint and not ſeveral. ; | 
— 2d. The next mode by which the ſtatute is prevented 
“ from becoming a bar, is by Javing ſued out proceſs out of 
ny « ſome court before the ſix years elapſed.” 
No 1. A latitat ſued out within ſix years thall be good to pre- Holliſter v. 
iſe vent the ſtatute from running, though no bill of Middleſex Coulſon. 
preceding it, is ſhewn. So a capias is good without an original. I N 
a 2. * So though the writ ſued out has been an informal one, Burrowes. 
d- « it ſhall yet be ſufficient.” As where an attachment of pri- Buller N. P. 
ere vilege was ſued out againſt an attorney, but was informal, 151. 
bin from the circumſtance. of being made returnable on a gene- x eadbea- 
the © ral return : it was however held ſufficient to prevent the ter v. 
% i demand from being barred by the ſtatute. For the clauſe 8 
the in the ſtatute which permits plaintiff to bring a new action . 
in within a year, where the firſt judgment has been reverſed, * 
hat | allows for informality, ſince it takes notice of ſuits ſtay'd for 
the irregularity. 3 5 
3. So if plaintiff has levied a plaint in aſſump ſit in an in- story v. 
out ferior court, it ſhall prevent the ſtatute of limitations from Atkyns. 
| running againſt him, if he avers in his declaration above 2 Stra. 719. 
fa that it is for the ſame cauſe of action. | 1 
the And if an action has been ſo commenced in an inferior FP, x 58. 
lant court and defendant removes it by habeas corpus to the King's Gawer v. 
ds; © Bench; though the ſix years have elapſed before the removal, James. | 
uſe, yet the ſtatutes does not bar the action; for the commence- Trin. a . 
the ment of it was within the time. | | 2. C. B. 


4. If plaintiff files his bill in Chancery, and pending the 11212 


ſuit there, the ſtatute of limitations runs againſt his demand, Anon. 
and his bill is afterwards diſmiſſed as a matter properly cog- 1 Ver. 173. 
nizable at law; in ſuch caſe the court will interfere and | 
| ſave his right, by not ſuffering the ſtatute to be pleaded Anon. 
in bar of it. Though in this caſe it is ſaid, that a bill de- 2 Atk. r. 
pending in Chancery for fix years is not ſufficient to rake a L Atk. 282. 
debt out of the ſtatute or limitations. | 8 
But if a plaintiff has been delayed by defendant himſelf as Anon. 
by injunction ſtaying proceedings till after the ſix years have 2 Chan. Caſ. 
run: in ſuch caſe the plaintiff ſhall not be barred. | —_ 

5. But though a writ has been ſued out, yet if there have Lacan v. 
been no proceedings on it for ſix years, the ſtatute ſhall run LAcon. 
againlt the demand, _ | 3 Ak. 395- 
4705 4 Therefore wherever to non aſſumpſit infra ſex annos; the Budd v. 

= plaintiff replies a writ ſued out within the ſix years, he muſt Berken- 


ere o . Z . 4 ; 
here, alſo ſhew the continuance in the ſuit; and a zaliter proceſſum, head. 28alk. 
201101 & . 4 8 ; 4200. 
hs c. is not ſufficient. | 


But this is only the caſe where the cauſe has been com- pinch y 


it ko 4 þ 2 . . 
aw menced by latitat or common clauſum fregit. For where plain- Wilſon. 

85 tiff replied to the plea * of the ſtatute of limitations, an at- Will. 167. 
5. RG ac tuent of privilege ſued our againſt defendant (being an * P. 159. 


attorney) 
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Whitcheag attorney) on a certain day within the fix years; it was held, that 
v, Buck. the continuances need not be thewn ; for an attachment of 
land. Style. privilege in C. B. is in the nature of an original, in which no 
373. 401. continuances are required to be ſhewn, but merely the teſte. 

6th. “ So if plaintiff replies to a plea of the ſtatute, pro- 
* ceſs which is impoſſible or a nullity, he ſhall be barred of 
&« his action; for ſuch cannot take a demand out of the 


*« ſtatute.” | | | 
Green v. As where to the plea of non aſſumpſit infra ſex annos ; 
ivet. plaintiff replied, a bill of Middleſex teſted die lung prox. 
2 Salk. 421. 50ſt tres ſeptimanas, fc. and returnable the ſame day, and 
- concluded with the other proceedings. On demurrer the 
defendant had judgment, for there cannot be ſuch a bill of 
M:ddleſex as this is, returnable the very day of the teſte, and 
the plea of the ſtatute of limitations 1s to be favouret. 
7th. If a bill of Middleſex or latitat has been ſued out 
<« in the vacation, it by fiction of law always bears teſte as 
« of the laſt day of the preceding term ; 1t might therefore 
«*« happen, that though a demand was really barred in point 
of time, yet by the reference to the laſt day of the preced- 
ing term; the proteſs might ſeem to precede the time 
when the debt was in fact barred, and ſo take it out of 

: the ſtatute.” | 1 5 | | 
* P 160, * It was therefore decided in this caſe, that the defendant 
Johnſon & ſhould not be found by this artificial reference to the Jaſt 
al Aſſigrees day of term, but might rejoin and give in evidence the true 


—.— ti ne when the proceſs was ſued out, ſo as to enable the ſta- 
Hnich. * tute to attach on the demand. | | 
2 Burr. gco, Wherever therefore plaintiff endeavours to take advantage 


Lambert v. of this reference, defendant ſhould rejoin; and in his re- 


Dy joinder ſhew the true time when the writ was ſued out. 
B. R Baller Ff defendant pleads non aſſumpſit infra ſex annos ante dien 


N. P. 151. inpetrationis brevis, and the plaintiff reply quod aſſumpſit, infra 
Oſman v. /ex annos, viz. ſuch a day; the plaintiff is not obliged to 
owley. prove the taking out the original, becauſe there is a particu- 

_ iz G. Jar day mentioned in the replication : but if no particular 

338 MY day be mentioned, the plaintiff muſt prove the taking out of 

149. the original. | ST Reo, | 

Buller. ibid. But there ſeems little foundation for that diſtinction; for 

though a particular day be named in the replication, yet the 
plaintiff is not bound to prove a promiſe on that day : and 
the manner of pleading to avoid the neceſſity of proving the 
original at the trial ſeems to be miſtaken : for in ſuch caſe 
_ plaintiff ſhould reply, that he ſued forth the writ on ſuch 2 
day, and that the defendant promiſed within fix years of 
that day, and conclude with an averment: and then the de- 
fendant is at liberty to take iſſue in his rejoinder, either on 
the time of the writ being ſued out or on the promiſe be- 
*P.161. ing made within fix years of the tune mentioned, er, 
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eing alledged as diſtin facts in the replication; and when 
Je defendant takes iſſue on one of theſe facts, he admits the 
ther to be true, atid ſo it need not be proved. 3 
8th. * By /e@. 4. of ſtat. 21 Fac. 1. c. 6. if the judg- 
ment has been arrelted or reverſed for error, or the de- 
fendant has been outlawed, and the fix years expire: 
| plaintiff may bring a new action, provided he does it 


RT within one year after ſuch judgment has been arreſted, 


.. or the outlawry has been reverſed.” _ : 
th. Where the cauſe of action is to ariſe from an ex- 
# ccutory conſideration, as ſome act to be performed and a 
# promiſe to pay in conſequence of it, there, non aſſumpſit 
infra ſex annos is not the proper plea ; for the aſſump/it 
does not ariſe till the conſideration is performed, which 
may be long after the promiſe made: it ſhould be a&io 
non accrewit infra ſex annos.” ng 

As in aſſumpſit plaintiff declared, that he, at the requeſt Gould v. 
defendant, admitted A. and B. as gueſts to diet them, and 8 
bat defendant promiſed to pay ſo much: defendant pleaded * _ mY 
pon aſſumfſit infra ſex annos, and on demurrer it was held 
be a bad plea : for it is not material when the promiſe 
Was made, if the cauſe of action is within ſix years; from 
which time only the ſtatute begins to run. 

«* This is the caſe of aſſumgſit generally, where the action 
is indebitatus aſſumpſit it is different.“ 5 5 * P. 162 
* For where to ſuch an action, founded on a promiſe to Collina v. 


bay on demand, defendant pleaded non aſſumpſit infra ſex Bunning. 


annos, and plaintift demurred for cauſe, that the plea ſhould Caf. K. B. 
de, that there was no demand within fix years, or non afſumpfit 44. 

chin ſix years after demand : but the court held the plea | 
good.“ For an indebitatus aſſumpſit ſhews a debt due at the Powell v. 


XX time of the promiſe made, and fo the plea is good.” But it Pierce. 


ad been otherwiſe had the duty ariſen from a collateral _ 0. - 
Mtter. ä Ee oe Mo ay P. 
151. 


oth. © [n all caſes where money is to be recovered back 
where paid by miſtake, or for a conſideration which hap- 


pens to fail ; the ſtatute of limitations begins to run from 
the time of the money paid, for from that time the right to 
recover it accrues ; but where there has been any fraud, 
there the ſtatute will not run.“ | 
| Defendant was adminiſtrator to his uncle V. H. and found pree v. 
among his papers a mortgage deed for 1200. which he aſ- Holbech. 
lined for that ſum to the plaintiff: it afterwards appeared, Povel. 630. 
that this mortgage deed was a forgery, though unknown to 7 
dctendant when he made the aſſignment ; this tranſaction had 
taken place more than ſix years before the bringing of this 
action which was to recover back the 1200). ſo paid, to 
which defendant had pleaded the ſtatute of limitations; and 
it was adjudged to be a good bar, (though contended, that 
ir ſhould only commence from the time that the fraud was 
| | 1 | _ » diſcovered, 


* P. 163. 
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diſcovered, which was within the fix years: ) particularly; 
no fraud appeared in defendant, * as that he knew of the fo. 
gery, which would have made a difference; or had he < '* 
venanted for the goodneſs of the title, which in this caſe? 
had not done. ; „ 15 3 
th. Another plea in this action is bankruptcy in the plat. * 
tiff; for if pleaded, it is a ſufficient bar to the action for c 
fendant ; or if proved at the trial, that the plaintiff wa: 
bankrupt at the time of the work or labour done, it will | 
ſufficient to nonſuit him. 2 I 
« Bur if the defendant pleads bankruptcy in the plaintif 
« he muſt alſo plead the commiſſion and aſſignment > 
For where he pleaded only that plaintiff was a bankruy, 
and fo all his goods, Ec. belonged to the commiſſioners, tz 
plaintiff demurred and had judgment: for till the afſignnn 
the property of the goods is not taken out of the hankrupt. 
2. So that defendant was a bankrupt and has obtained! 
certificate, is a good plea to diſcharge all debts due ben 
« his bankruptcy.” N | 
But there are certain exceptions to it. 0 1 
it. It is no difcharge where the commiſſion appears tok Ml 
groſsly fraudulent. ; | ä 
As where the bankrupt had not been deſcribed by his in 
place of abode, ſo that his creditors were not apprized oft: 
perſon in the Gazette being their debtor. I 
22. Where the certificate has been unduly obtained, it! 
no diſcharge : as if there has been a concealment of fu 
« fefts, which avoids the certificate by ſtat. 5 Geo. 2. , 
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And by the ſame ſtatute, if obtained by fraud, as by gin © | 
** money to the creditors to induce them to ſign it, either. 


„the bankrupt himſelf or by any friend for him, by ſe&. “ 
* ſame ſtatute, the certificate is declared to be void.” 

And in this cafe, where a friend of the bankrupts W? * 
given money to ſome of his creditors to induce them to f?? © 
the certificate; w/c} circumſtance was unknown to the bin - ( 
rupt himſelf at the time he made the affidavit, directed by ſt 2 
5 Geo. 2. c. 30. . 10. by which he ſwore, *© that the cer 
<« cate and conſent of the creditors was obtained fairly «i 
* without fraud,“ but it came to his knowledge before the it 


ut 


Hens was allowed by the Chancellor ; it was adjudged, th! 4 : 

the certificate was void: and the court ſeemed to be of 7 

nion that it would be void though he had not known of it. 3 
3d. ** But though by his certificate a hankrupt is diſchag £ 


ed from all debts due at the time of the commiſſion fy 


aut, yet he may make himſelf liable for a debt due ber = : 


* bankruptcy, by a new promiſe, before his certificate o tain oY 6 
* provided it was not an inducement to ſign the certificate. 
As in this caſe, where the bankrupt was indebted in 1% fe 


notes to plaintiff; he did not prove them under the com : 


1 
2 

95 
* 
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n; and on * cancelling them, the bankrupt gave him a æp 16 

7 . for little more chan Ralf their amount; it was held to be P.1 65. 
good debt, and recoverable after the bankrupt had obtained 

his certificate. 5 e 3 

Ath. A certificate under a joint commiſſion ſhall diſcharge Wiekes v. 
ſeparate debt: for ſeparate debts may be proved under a N C 
Point commiſſion by a Chancellor's order on petition. . hs 
EF cth. © By ſtatute 5 Geo. 2. c. 30. The effects of a bank- 

F< rupt againſt whom a ſecond commiſſion has iſſued, are al- 

„ ways liable to his debts, except on the ſecond commiſſion 

he has paid fifteen ſhillings in the pound; therefore in ſuch 

caſe it ſhould ſeem that this ſhould be pleaded.” _ MIT 
And though the f commiſſion ſiad been ſuperſeded by con- Thornton v. 
ſent of the creditors, they having received a compoſition, yet Dallas. 

Wn the caſe of a ſecond bankruptcy, the bankrupt muſt pay Pousl. 46. 
fifteen ſhillings in the pound: for the ſtatute has the words 
in it, * compounded their debts,” | 

| There are caſes in which the bankruptcy has happened at 
the time of the action brought, and the certificate been ob- 


C | | 
I. But where the cauſe of action was before the bank- Graham v. 
Eruptcy, and the action commenced during the bankruptcy; Benton. 
but ie certificate not obtained till after the judgment, ſo that 1 WILL 41. 
it could not be pleaded, the bankrupt ſhall be diſcharged by _ 
application to a Judge. „„ 


5 . e WP. n60; 

= * 2. Where the party becomes bankrupt after the ation com- Paris v. 

nienced, he may plead the bankruptcy puis darrein continuance, Salkeld. 
1 PE which muſt be received if verified by affidavit; but in ſuch * enn, 
C caſe it 1s not ſufficient to ſay, that on ſuch a day he became COT 
a bankrupt ;” bur he ſhould add, “ that he had conformed 
to the ſtatutes concerning bankrupts,” or it is bad. 2 
Note. When a bankrupt is ſued, it is uſual to apply by i Will. 41. 
motion to the court to diſcharge him on common bail, which 
on a proper affidavit, is done or refuſed according to the 
circumſtances ; as in this cafe, _ | | 
5th. The next plea. I ſhall conſider is that of a 

3 1 Tendler. ö 

* Wherever the defendant admits that money is due to 
the plaintiff, it muſt be pleaded in the form of a tender.” 85 
For where to afſump/it for money had and received, &c. Fel 
defendant pleaded non aſſumpſit to the whole of the plaintift's witſon: 
demand, except 10 guineas ; and faid, lat he was ready and > Will. 74- 
always had been ready to pay the ſame ; this on demurrer was | 
adjudged to be a bad plea : for whether defendant was al- 
ways ready to pay or not, is not iſſuable; it ſhould have 


cc 


been pleaded as a tender. | Giles v 

1. Where the agreement is to pay at a certain time, a Hart. 
tender at that time, and always * ready, is a good plea ; but Salk. 622. 

; . where * P. 167. 
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where the money is due and payable immediately by the 
agreement, the party muſt plead tout temps priſt, from the | 
time of the promiſe : and therefore, in ſuch caſe, is plea i: 
bad after an imparlance, for by that it appears, that the de. 
fendant was not always ready. 55 | 
Baily v. hut a tender may be pleaded after an imparlance by lav. 
Holdſtone. of the court, under particular circumflances : as where the writ 
5 555 * 8 was returnable in Eafler term and the declaration not del. 
Buller N. r. vered till the day before the Eſſoign day of Trinity term, and 
156. the defendant lived in SAropſſtire, ſo that the agent could na 
et inſtructions in tine. 5 
Sweatland 2d. Where the action is indebitatus aſſumęſit if defendant 
5 * e. pleads a tender, it muſt be with a fout temps friſt generally; 
2 Salk. 623. for where it was that he was rout temps priſt after the tender, 
it was held ill on demurrer : for it is not enough that he wa 
always ready after the tender, for the money was due before, 
and the negle& of payment was a delay, a breach of con. 
tract, and a cauſe of action; and therefore the plaintiff ſhould 
have judgment for the time which is unanſwered. 
ev zd. It was adjudged on demurrer, that a tender v 
1 Stra. $76. was pleadable to a quantum meruit. 
Ferrandy. 4th. Where there is no certain time in the promiſe for 
Pearſon. payment of the money, the defendant is to be always ready, 
1 and when he pleads ſemper paratus, the plaintiff muſt in bi 
C.B. * * replication ſhew a ſpecial requeſt and refuſal, if there be 
* P. 168. any, for the requeſt laid in the declaration is not materi 
; nor traverſable. | . STE: 
Iacaſhire v. 5. Where a time and place is fixed for payment, if th: 
1 parties meet, he that pleads a tender muſt alſo plead a refu- 
2 Salk. 623. ſal, or ſuch plea will be bad on demurrer, though good after 
| a verdict ; but if one be abſent, the other muſt ſhew that be 
was at the time and place and made the tender ; in which 
caſe he muſt ſhew at what time of the day he was there add 
how long he ſtaid; for he-ought to ſhew that he has done al 1 r 
that could be done to accompliſh what by his agreement he 
was bound to do. 5 Co. 114. Yelv. 38. Cro. Fac. 13. = | 
And in ſuch caſe, the laſt part of the day is the time by 
law appointed for a tender, unleſs the circumſtances of the 
caſe point out another time, as payment on the transfer of 
ſtock, which muſt be from ten to twelve. _ 
Under the head of a tender falls the caſe of payment of 
money into court. | | 
4 1 1. For wherever defendant pleads a tender he muff alu; 
| Stra 638, J tie money into court, he admits to be due, for without 
that it is no plea, and plaintiff may ſign judgment. 


Hand v. 2. If defendant pays money into court, but does not af- 
3 terwards pay plaintiff „ic cofts up to that time, plaintiff may 
\ Stra (220, £0 on with his action. Nh ac ag | 


3d. If 
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e * 3d. If after money paid into court, plaintiff proceeds in * P. 169. 

nis action, it is at his own peril : for if he does not prove 3 Black. 

more due than is fo paid into court, he ſhall be nonſuited, Com. 304. 
and defendant have his coſts; for a tender and refuſal diſ- Anon. 

charges coſts. | | 55 b 85 5 

_ As to what fhall be a good tender. —It is ſettled, _ | 

i. I. Thar if defendant proves a tender in bags it is ſuffi - Wade's 

il cient, for it is the receiver's buſineſs to tell it: but if the de- caſe. 5 Co. 

ot = | fendant ſays, ** here, I am ready to pay you, and yet holds 1144 Res. 

the bags all the time under his arm, it is no good tender. 

1 | 2 A tender in foreign money made current by proclama- S. C. 2 Res. 

5 tion, is a good tender. 1 | ES e 

„ And Nore. The defendant cannot plead non aſſumpſit to all Dowgall v. 

the counts and a tender beſide. 1 * 


8 1 S th. The next plea in this action I ſhall treat of is that of ah 
1 | 5 Infancy. 1 | 


Though this may be alſo given in evidence of the general Darby v. 


* iſue of non aſſump/it, for the promiſe of an infant is abſolutely oe ap N 
ord. | | | 1 1 5 | Sr 

fo 1 The general rule in the caſe of infants is, that they are 

ch, liable on no contracts, except for neceſſaries, as meat, drink, 

bs education, clothes, &c.” | | * P. 170. 

be 1. But neceſſaries for an infant's wife are neceſſaries for Br : 

rla JF Þiuſelf, and he ſhall be liable; but if furniſhed in order for Friſby. 

le marriage, he is not liable: for ſhe was not then his wife, 1 Stra. 168. 

the nor the goods furniſhed on his credit. „„ 

e- 2.80 if ove under age, contracts for the nur ing of his child, Bac. Max. 

_ it ſhall be deemed a lawful contract and he ſhall be liable. 18 Max. 


t. 4 | 3. ©* So whatever is for the benefit of an infant's eftate, he 
bi ſdhall be liable to in this i 4 Ya Yes 


ad As where a copyhold eſtate deſcended to an infant and a Evelyn v. 
eal reaſopable fine was aſſeſſed; it was adjudged, that indebita- ee 
t he % 2ſſumpfit lay againſt the infant for that fine when he at- . 
1 ined his full age, he having enjoyed it during that time. 


und Yates J. was of opinion, that it would lie during 
his infancy, though debt would not. 1 Ld. Raym. 30. 8 
o if a /ea/e be made to an infant, and he occupies and en- Kirton v. 
os under ſuch leaſe, he is chargeable for the rent incurred Elliott. 
= curing the time he continues in poſſeſſion. Z Bulſt. 69. 
hunt theſe caſes ſuppoſe the infant not to be ſub pate ſtate 
== © parentis,” 7 3 HR | 
For if an infant lives with his parents and is maintained by n . 
bem, he is not liable for any thing furniſhed ro him, even 0 — 
chough they might otherwiſe be deemed neceſſaries; for the ing. 2 Black. 
rent is the proper judge of what are neceſſaries, and this Rep. 1325. 
Vould encourage extravagance. 55 | v #®Pyyr. 
= _ 4 But though an infant is liable on his contract for ne- Earle v. 
: ceſſaries, yet if one lends money to an infant, even to pay for Pecle. 

| | RE neceſſaries, alk. 386. 


4 5 f Un 17: 


Y 


negeſſaries, the infant is not liable; for it may be miſappli. 
ed, and therefore the law will not truſt him with the expen- 
diture; but it is at the peril of the lender, who muſt lay t 
out for him, qt in fact it is providing him with neceſ. * 
ſaries: beſides, the aſſumpſit is founded on the lending. not m 
the application. | | LY a2 
Ellis v. Ellis. So that if the plaintiff proved that the money was lent ts 
Caf. K. B. pay for neceſſaries, and applied to that purpoſe, he might b 


7 


975 entitled to a verdict: but in ſuch caſe the defendant ſhoull 
rejoin and take iſſue on the expenditure. | —_— 
« And therefore in ſuch caſe, © that the goods avere net. 
« ſaries, is the only proper replication.” _ 
Clowes v. For where in aſſumpſit on a farrier's bill and infany *? 
_— pleaded, plaintiff replied,” that it. was for neceſſaries for (e. 
. tnfant's horſes; on demurrer the replication was held to be bad. 
for non conflat, that the horſes avere neceſſaries for the infant. 
5th. Goods furniſhed to an infant in the way of his trad, 
are not, neceſlaries, and. therefore he is not liable ;” for iii 
| law will not allow hun to trade, which may ruin him. 3 
Whitting- In aſſumpſit for goods ſold and delivered, defendant pleal- 
ham 7. Fill. ꝗ inf lication that the o did? 
Cro. Jac. ge, ebend I. Wers pro neceſſario vids 
494.  afparatu ad manutentionem * fumiliæ ſug. Defendant rejoinet, L 
*P.172. that he was a mercer at Shrewſbury, and bought theſe wars | 
to ſell again, and traverſed that they were pro neceſſari, | 
&c. demurrer thereupon : and per curiam, this buying fi | 
the maintenance of his trade, though he gains thereby t | 
living, ſhall not bind him, for an infant. ſhall not be bout? 
by his bargain for any thing but neceſſaries, as meat, dri 
: or learning. FR | 4 
Whywallv-. And this was fo ruled by Ch. Juſ. Lee in this caſe, whic | 


Champion. | l e 
* 8 3. was an action for tobacco, ſent to defendant who was an i: 


fant and kept a ſhop in the country; which the court hel“ 

would not lie againſt an infant, whom the law would !? 

| ſuffer to trade. FN 3 4 
Buller N. P. Though in another caſe before Mr. Baron Clarke, when? 
154. in defendant gave nonage in evidence; it appeared, that EI 
had ſet up a farm and bought the ſheep from the plaiii . 

to ſtock it: the Judge charged the jury to find for the pla” Fa ; 

tiff; and ſaid he thought the law ſhould not put it into , 

power of infants fo to impoſe on the reſt of the world. 

And ſo much are the contracts of infants deemed vi g 

15 * for anv thing but for neceſſaries.” 1 
Stone v. That if an infant contracts debts for articles not neceſt . 
* ries, and dies, and his executor promiſes to pay, yet it 2 
Ero. Eliz not bind the eſtate: for the contract on which the promi 
126. was founded being void, the promiſe ſhall be deemed { 2 
| too. n I ID , ba 
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* 6, © But though an infant is thus exempt- from all de- & P. 173. 
„ demands, except for neceſſaries, yet if goods, not Southerton 


* 


an WT << neceſſaries, have been delivered to an infant, and, after 9 
of. Vis coming of age, he promiſes to pay for them, he thereby! **% * 


* 


3 e ratifies the contract, and ſhall be bound to pay.” And 


hs What amounts to ſuch confirmation ſhall be matter to be 
it to 1 left to the Jury. | . 3 Fes | ED 
th And where to a plea of infancy plaintiff replies, that the Borthwiek 
ouls deſendant had ratified his promiſe after coming of age, and 3 
dAdaeſendant rejoins that he had not fo ratified his promiſe after „ 3. 
rech ſull age, upon which iſſue is joined. It is ſufficient for plain- B. R. Ferm 
tiff ro prove the promiſe, and the proof that defendant. Was Rep. 648. 
cance not then of full age lies upon defendant, though the aſſertion, 


chat be was of ſull age, makes part of plaintiffs replication, 
for whether of age or not is a matter which lies within de- 

ME fendant's own knowledge, and not within the plaintiff's. 

= 7. © But where plaintiff relies on a new promiſe made after 

"XF © tull age, the infant muſt always be charged on the ſimple 

= © wntrat.” „ : | ES rnd 
For where an infatnt bought a chariot and horſes, and gave a Capper v 


11 1 ſingle bond for the money, and after, at full age promiſed to eee 
one!“ pay. this matter being ſpecially found, the court was of opi- eee. R. 
wars | nion that the contract was fo extinguiſhed by the bond, that Bull. N. P. 
ori | it did not remain to be a conſideration for his promiſe at full 155. 

ng fi | age, and fo they gave judgment for the defendant. 

yy bi þ = P Bur if the things furniſhed Tere neceſſaries, an infant may * 17 
bout! bind himſelf by bond, but it muſt be in a bond to the exact Ayliff 74 


dr, amount and value of the neceſſaries furniſhed ; for where it Archdall 
was with a penalty, it was adjudged to be void, but that a Cro. Eliz. 


wich ſingle bond had been good, | 2120. 
10 i And ſo where an infant gave a ſingle bill for payment of Ruſſell v. 
1 bell neceſſaries, it was held good againſt the infant. N I Lev. 
mn ” But though an undertaking or promiſe is made to an in- . 
>” fart, in con ſiderutiun of ſuch infant's promiſe, though this is 
he! * void ; yet, if the promiſe is for the infant's benefit, he may 
hat k mamtain an action on it.“ As in this caſe, which was that Holt v. 
Sint y of mutual promiſes. to marry, and one of the parties was an Wood. 
pla- infant, the infant recovered damages for breach of the pro- * Stra. 973: 
0 miſe of marriage. | „ 11 
3 7. In aſſumpſit under the ſtature for uſe and occufation of Lewis v. 
4 ral an houſe, by permiſſion of plaintiff, nil habuit in tene- Willis: 1 
= 'entis is a bad plea. For the action is founded on the promi- Will. 314. 
"cel ſes, and therefore if the plaintiff had an equitable title, or no 
1 fa title at all. yet if deſendant enjoyed, by permiſſion of the 
promil $ plaint ff, it is ſufficient. For it is not neceſſary for the plain- 
ried þ tft to ſay, that it was his houſe, any more than in 4 umpſ for 
goods, it is neceſſary to ſay that they were his goods, But the 
„ 4 f plea would be good. at common law, for there an intereft.is 


Juppoſed to paſs from the leſſor. np 
| . | 8 8. « 4 


3 Will. 240. but had had a verdict againſt them. 


*P. 1 76. fion * between J. S. and the defendant to defraud the Py 3 


uit » 


mer v. Levy. „ but it muſt be, 


ASSUMPSIT: 


* 8. * 4 judgment for a defendant in one per ſonal action, i 


© a good bar to another perſonal action for the ſame cauſe,” (4 i 


Co. 7.) But the cauſe of 
the ſame. | _— 
As where a creditor to a bankrupt had after the comniſ. 2 
ſion of bankruptcy ſued out execution, and the ſherilfh4 


action muſt be ſpecially ſtated to be I 


ſeized the goods, for which the aſſignees had brought tro, E 


Having afterwar; Þ 


brought aſſump/it for the money ariſing from the ſale of th i 
e ſame goods, the plea of t/he former recovery in trover was heli ũ ü 
to be ill, for want of the proper averments to ſupport the ple 3 


that the queſtion or cauſe of action was the ſame, though the 


court held clearly that the aſſignees having failed in the ac: 
tion of trover, could not recover in aſſumpſit, for the price is 
the ſame goods. So that, if the pleading had been proper, 
the bar had been a good one. And the teſt when one aQin 


ſhall be a bar to another is, w/en the ſame evidence is 1+ 
quired in both actions, as was the caſe in this. | 
That the money for which the action is brought /= 
& been attached in defendant's hands, by foreign attachmert," i 
a good plea: ſoit may be given in evidence on the gener! i 
iſſue.“ Vid. plen. Action of Debt. chap. 2. 
But if defendant pleads ſuch foreign attachment at the ſu: 
of J. S. or gives it in evidence, he ſhould prove, that the plan | 
tiff was indebted to J. S. for otherwiſe it might be a coll | 


tiff. But the plaintiff is at liberty to ſhew that the 2 
London for the attachment was commenced after an origin 


filed by the plaintiff again/t the defendant, for that wolll Þ 1 


avoid the operation of the foreign attachment, the ſuit beg 
actually commenced in the courts above when the attachmen ÞR 


rook place. "1 
10. Alienage in the plaintiff is a good plea in abatemen, | 


„that he was an enemy.“ 
11. J diſcharge under the inſolvent debtors a@ is à go 


Beale. Salk. 40 plea.” But in tuch cafe defendant ſhould ſhew that i: BY 


was a perſon within the benefit of the act, and that the di 
charge was in every reſpect regular and purſuant to theſtatut. i 
12th. * A releaſe is alſo a good plea in this action.“ E: 
And a promiſe before it is broken may be releaſed by pt : 
role, but after it has been broken it cannot be diſcharged wit 
out deed, by any new agreement without ſatisfaQion. *© fu 
till there is no duty or demand, there is nothing where® 
< the releaſe can operate.” I fo 
| "Therefore where to an action on a bill of exchage, * 


Netter. 1. gainſt the drawer, he pleaded a releaſe after the bill draw", 


but before the acceptance; it was adjudged bad. For 1 1 


that he is an lien enemy; for alien frien I | 
ie may maintain perſonal actions, and it ſhall not be preſume #4 


Ag 8 U r 


jeaſe was before the defendant was chargeable, the acceptor | 
ing firſt able. | 3 ER Be 
90 a Ry Where an action is brought by an adminiſtrator, it is * P. 1 77. 


a good plea . that the inteflate wwas reſident within a different —— v. 
nmil. <« dinceſe when he died; for ſimple contract debts are perſon- 2 3 
ff had al, and the adminiſtration muſt be committed of them where * 
rover, the party dies. And if a man has two houſes in different 
wark dioceſes, and lives moſtly at one, but goes occaſionally to the 
f the other, where he happens to die; adminiſtration ſhall be grant- 
s hell ed by the biſhop of the dioceſe where . 8 for he was com · 
ple, p morant there, and not merely as a traveller. | | E 
k te 14. The laft plea I thall conſider 1, that of the general iſſue jor all v. 
ie ac- which is ron afſumpfit. Though where defendant pleaded not astra. 1022. 
1ce od guilty it was held to be good after a verdict, though if plaintiff Elringten v. 
roper, had demurred, it had been bad. ws pray : 
ache Under this iſſue the defendant may go into equitable de- p ae : 
is i 8 fence. He may prove a releaſe without pleading it, and take Mans 
advantage of every equitable allowance p ſible. | 2 Bur, 1010. 
it W As in aſſumgſit for money had and received, defendant may, Dale v. 
ert, under the general iſſue pleaded, give in evidence @ retainer of Sollet 4 
enen 8 {> much in his hands as due to him by the plaintiff, without Barr 2133. 
| XX pleading or giving notice of it as a ſet- off; for the plaintiff ean 
e fut | WF only recover what in equity and conſcience is due, which is 
plan | 88 what remains due after all fair deductions. IE; | | 
col. 2. So he can give payment in evidence on the general iſſue, — 
= 1 5 - * 1 1 e. 
= I or he may picad it. For as * there is no debt, there ſhall be Salk. 394. 
uit u preſumed to be no promiſe. | | P. 178. 
rig! IG 3. So under the general iflue he can give an uſurious con- Nord Ber- 
woul By tract in evidence. For the ſtatute having declared all ſuch nard v. Saul. 
benz! contracts as abſolutely void, there can be no «Jump/it. 1 Stra. 198. 
hmen 4. So infancy may be given in evidence on the general iſſue. Ante 160. 
5 2 Lev. 144. 5 | | Re 
emen, ] 5. And in general whatever defeats the promiſe is good evi- 2 Stra. 733. 
friends ; dence on non afſumpſit : as where a ſeaman had ſued in the 
ſumet BR admiralty court for his wages, and had judgment againſt him 


tere, and afterwards brought afſump/it at law ; the firſt ſen- 
x goo! HS tence was held to be concluſive evidence againſt him. 1 
hat he 6. The ſubſequent proceedings now alone remain to be 


e d confidered, viz. the Verdict, the Judgment, and Writ of 

tatur , aquifrxyx. | | 

=. Of the VERDICT. 

| with BY The verdict ſhould follow the iſſue. For if plaintiff de- 

« bu: RE clares that defendant aſſumed to do divers things, and the ju- 

geren Bw ry find that he aſſumed to do only a part, plaintiff hath failed 

= © in his eaſe,” | | | 

ge, „ As where plaintiff declared, that in conſideration of, £9. de- Simms v. 
aun, fendant undertook and aſſumed to give him 131. a field of Weſtcott, 
the re- | | e hemp | ro. Eliz, 
leaſe 838 
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hemp, and other matters; and the jury find that defendant 
* pP 179. only * promiſed to give him 1 37. defendant had judgment. 

Muttard d. So if plaintiff declares on an abſolute promiſe, and the jury 

Hopper. find a conditional one, plaintiff ſhall not have judgment. For 

Cro. Ehz. the promiſe in the fr ft caſe is entire, and if plaintiff fails In 

495 proving part, he fails in the whole. And jo the latter caſe 

the promiſe found is not that on which the plaintiff grounded 

his action. | | & 

gut where the ground of the action is not upon an entire 

25 contract, but merely in damages, there the finding of the 

= Burr. 906. « jury may vary. For it i; a rule in this action that the plain- 

tiff may recover leſs than he goes for, but not more.” 8 

Gardiner v. "Pherefore in an action on a policy of inſurance, where 

Croldale. the plaintiff declared for a total loſs, he was allowed to reco- 


2 Burr. 904 ; 
xBlack Rep. ver for a partial one only. 


198. S C. So the jury may give leſs damages than are proved. Aso i 
*Boldero v. a promiſe to pay for an horſe a farthing a nail, doubling each 
Aundrews te P 5 P o « _ O g _ 
26 Car 2. time. which would amount to an immenſe ſum. - 
per Hate. 2+ Of the JUDGMENT and WRIT of | 
EST INQUIRY. = _ 


When the jury find a verdi they then ſettle the quantum _ 2 
of the damages. But where there js judgment by default, 6 ꝓ 
on demurrer, or any other interlocutory judgment, then the 
*P. 180. plaintiff's right to ſonie damages is determined, but the e- 
preſs ſum is ſettled by the intervention of a jury on a writs | 
inquiry, which goes to the ſheriff, who returns them when 
found to the court, upon which plaintiff obtains final judgment. 
| As to which theſe points have been ſettled. | 
Fab Tad r. In an action on an agreement for goods at a ſale, and 
Company v. fidgment by default, defendant ſhall not on a writ of enqui 7, 
Glover. be allowed #» go into evidence of fraud on the ſale ; for by ful 
TE B7E--forin g judgment to go by default, he admitted the agreement 
as ſet out by the plain tiff, and the writ of inquiry is only tofct- 
tle the quantum of the damages. 
Snowden v. 2. If the action has been on a promiflory note, the note in ex- 
Fhomas ecnting the writ of inquiry ought to be proved. Though cir- 
NONE Rep cumſtances may varv this rule, as here where defendant's at- 
I Wilt. 1:5, formey ofered to adinit the whole, if execution was ſtayed. 
S. C. & co But in proving the note, it is not neceffary to be done by the 
wa. ſubſcribing witneſs, but it may be done by proving the parts 
—_— hand. For the note being ſer ont In the declaration, is adnit- 
2 Stra. 34 49. ted, and the only uſe of producing it is to fee whether any mo- 
; ney is indorſed on it as received. | 
e 51 an indorſed bitt of exchange is not paid when due, the 
7 G. indorſee in an action againſt the indorſer is after a proteſt not 
3. B. R. barely intitled *to legal intereſt, but ſhall alſo have all the 
2 Ferm Rep. incident expences, as exchange, Cc. if ſuch charges are 
82. reaſonable. e CG 
P. 101; 4 


A 8 8 U MN E 8 1 T. 


dant E 4. If. on a judgment. by default and writ of inquiry, the. og" 
= plaintiff proves an account ſtated, and balance then due to the, 3 Will. 205. 


from the time of its being fo diquidated to the bringing of the ac- 
tion, And fer. Cur. in this caſe, where a note is due, it bears 
intereſt from that time; where money is lent, it bears intereſt 
from the time it becomes payable ; but for money due for 
„goods ſold, no intereſt is allowed. FA Sn 
* 5. There muſt be the ſame notice of executing a /cire fieri 23 ö 
** inquiry as a common writ of enquiry. 335 e 
8 6. Judgment on a writ of enquiry was ſet aſide ; it appear- Baylis v. 
ing that the under-ſheriff, who had returned the jury, was at- Lucas. 
torney for the plaintiff in the action. dean Tak 
And note as to coſts. That where defendant pleads a tender, Bartlett v. 


ils in 
caſe 
nded 


here 
eco» 


HE. which is found againſt him, that under ſtatute 43 Els. 6. if Robins. | 
whe 1 XZ the damages are under forty ſhillings, the judge may certify 2 Will. 258. 


and deprive the plaintiff of his colts. 


CHAPTER: Il 
THE ACTION OF DEBT. *P.182. 


| EBT 1s an action founded upon an expreſs contrad, in 
which the certainty of the ſum or duty appears, and in 
= which the plaintiff is to recover the ſum he goes for in aumero, 
ment. and not in damages. . „ | 
ſe FRY In this action I ſhall conſider, for what it lies conſidered. 
illi reference to the contract. 2. With reference to the 
n Fer/or. „ 


cir- | E | Debt conſidered with reference to the contract lies, 

- 1 ft. On ſimple contracts. 5 e 

d. 2d. On ſpecial contracts under ſeal, as bond and leaſes. 

the BY 3d. On matters of record, as judgments, ſtatutes, and 

vs BY recognizances. „„ | 

niit- | £22 SE I: 

. 2. Of DEBT on SIMPLE CONTRACTS. 

the Debt lies upon all ſimple contracts, wherein there is a com- glade's caſe. 
not mutation of property ſor money. As for the price of goods ſold, 4 Co. 94. 
the wherein the ® price has been aſcertained. between the parties : 3 Rep. 

are but for ſuch cauſes this action is now ſeldom brought, firſt, be. P. 1 83. | 


cauſe the wager of Jaw is allowed: adly, becauſe plaintiff muſt 
| : recover 
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:4,58 
Rey 


recover the exad ſum declared for or he cannot have judz- i 
ment; which being often uncertain, it has given way to the | 
action of ¶Hſumpfit. 

But as this action may ſtill be brought for ſimple contractʒ 55 it 
may be proper to take notice of ſome caſes in which def il 


not Tie. | 
Pinchon's And 1ſt. Debt on fmple contract will not lie againſt an exe. 
| — : cut:;r or adminiflrator ; the proper remedy is an ion on the 
| 2 87. caſe. For the teſtator might have waged his law, which te 
Morgan v = 


Green, Cro, executor or adminiſtrator cannot do. 
Car. 135. 2d. If a man retains an attorney to Sie 1 for him, 
Sands v. the attorney may have debt for his fees: but if one promiſe 
Trevilian. an attorney to pay him, if he acts for another perſon, debt will 
* Car. not lie; for there was no guid pro quo whereon to found a con- 
Per Holt, tract: the action ſhould be on the promiſes ; and beſides, that 
21d. Raym. the attorney has a reinedy againſt the party for whom he 
842. acted. 
Hard'sCaſe. 3d. Debt will not lie againſt the acceptor 5 a bill of Ex- 
Selk. 23. change, for notwithſtanding the acceptance, the drawer ſtill i 2 
liable; ſo that it is not the actual debt of the acceptor, but be 
is rather in the nature of a ſecurity ; bur it lies againſt the "i 
drawer hiimſelf, for he was really a debtor by — of tdbe 
money. ö 


* 2. OF DEBT ON SPECIAL CONTRACTS, 
Theſe are 1ſt. On Bonds. 2dly. on Leaſes, 


Iſt. Of Bonds. 


I ſhall firſt confider what bonds are good in law : and ſe- 
condly, what are void. 


&* Bonds good in law are ſuch as are entered into by partie; 
able to contract, voluntarily, and for a conſideration, which 
is according to law.“ C 
iſt. A bond muſt be by py ties able to contra@. = 
Litt. $ 259. 3 Therefore bonds made by infants under 21 years are * | F 
And ſuch is likewiſe the caſe of femes covert. 
Co. Litt. But there 1s an exception, that infants may bind themſelves 
172. to pay for meat, drink, apparel, or other neceſlaries, and it 
will be good in law. 
ae þ But it mutt be in an obligation for the very ſum neceſſary 
Cro. Eliz, for the purpoſes: for an obligation, wit/ a penalty, condition- 
928. ing to pay for neceſſaries is void. 


Be verley's 2. 92 every deed which an y man non compos makes is ayoid- 


. eaſe. 4 Co. able. 


123. 1 Res @ 3 1 | 
#P 185, 2 But modern reſolutions ſeem to conſider it as abſolotely 


Yar wie... id ; for defendant to debt on a bond * plead non eft fac- 
en 2 Stra. n and gire lunacy in evidence. 


104, 


I 


DE B T. 


In all theſe caſes of infants, feme coverts, or perſons inſane 


dz. : from the weakneſs, want or imbecillity of judgment, or want 
the of power, their contracts are deemed void in law. Q 


2d. Bonds muſt be entered into voluntarily. — _ 
11. It is eſſential to a bond that it is entered into voluntarily, for Whelp- 
if obtained by dureſs the bond is voidable by the obligor: but dale's caſe. 
das the bond on the face of it appears to be good, obligor muit 5 5 
avoid the bond by pleading to it dureſs ; for the court muſt le- 
cide by the verdict of a jury, if it was obtained by dureſs or not. 
And theſe caſes have been deemed dureſs ſufficient to 


avoid a bond.” | 


8 If given by defendant when under an arreſt made 4vit/out Wooden v. 
nes any cauſe of ad&ion ; or if the arreſt was for a juſt debt, but Cn 
Ic. 2. 


4 2 Hg . : | Mic. 9 
made 20i1/-ut good authority ; or if the arreſt was made by a p12 P. 


. 


2 voarrant from a juſtice of peace on a charge of felony, when no 152. 
* elm in fact was committed ; or if a felony was committed, 4 
n ne yet if the arreft aas unlawfully made it 1s dureſs : And bonds 


entered into by perſons in cuſtody under thoſe circumſtances, 

are avoidable in law. | 5 

And it is the ſame in a court of equity.“ — 7 

Por though a man is arreſted by due courſe of law, yet if P. 186. 

Ia wrong uſe be made of it, as compelling him to execute deeds Nicholls v. 

not before thought of; a court of equity will conſider it as du- 2 

reſs and relieve him. FA. | RA AR 409 

But dureſs of goods will not be ſufficient to avoid a bond: Sumner v. 

rhough held otherwiſe in 1 Roll. 46. 687. | 1 
And dureſs ſhall only avoid the bond as to the obligor 1 1 8 

= hinſelf.” I | Huſcomb 

And therefore it was held no diſcharge to the ſurety, who Standing. 5 

had joined in the bond, and againſt whom there had been no Cro. Jac. 

dureſs praftiſed. _—” | Be” "22 "Bw! 

ris 2. If a man menace me, except I make him a bond for 40l. Bac. Reg. 

hich (YG and I tell him I will not do it, but will give a bond for 20. the 9250 

court will not expound this bond to be a voluntary one: for 

von videtur conſenſum retinuiſſe, qui ex preſcripto minantis ali- 

quid mutavit. ry OC ib = . 

3. Bonds muſt be for a confideration awhich is according to 

Jaw, which involves the conſideration of, What bonds are void ? 

For ſuch are void whoſe conſideration is not legal. | 


2. What bonds are void. | 
Theſe are firſt ſuch as are void in their creation; or 2dly, co. Lit. 
ſuch as are void by matter ſubſequent. 0 206. b. 


* Bonds void in law at their creation are ſuch whoſe conſi- P. 1 87 


id ſe- 


rs are 


ſelves 
and it 


eſſary 
lition- | ou 

| deration is, mulum prohibitum, or founded on expreſs prohibito- 
ry ſtatutes; as ſimony, uſury, c. 2d. Malum in . J. 
which are contrary to the good policy of the ſtate, as in re- 


"hay of trade, ex. gr. and are founded on the common 


avoid- 


jlotely 


f fac 
I 


1. 


D E B T. 


1. © Bonds given for what is malum prohibitum are void- 
As _ Bonds given for an furious conſideration. 1 
By ſtatute 12 Ann. c. 16. ſed. 2. All bonds, or other 
" 3 given for money, whereon ſhall be reſerved inter. 

* eſt above 5/. per cent. are declared to be void.” 
Pollard v. But where the firſt bond or ſecurity is entered into bona fd, 
Scoly. and the intereſt legally reſerved : a ſubſequent agreement 
Cro. Elz. reſerving more than legal intereſt on the frſt contra ſhall not - 
20. Y 
_— it; though the laſt agreement 1s void under the ſtatute. = 
5 Co. 69. b. 95 Several evaſions have been attempted of this ſtatute, = 
be the courts have uniformly ſupported its ſpirit : : for hovu- 
« ever diſguiſed the agreement mighr he, if in fact it ws Mt 
* uſurious ; it has been held to be void.” 1 
Lowe v. As iſt. Where the lender of the money compelled the | 1 
Waller. borrower, to take goods at a price conſiderably above the 
_ Vougl. 708. alue in the form of a ſale ; and afterwards had them re-pur- 
chaſed at a lower price, whereby he reſerved to himſel{ 8 
P. 1 88. * greater profit than ge. per cent.; it was adjudged to be 


uſurious. E- 
Patterſon's So where defendant fold to plaintilf s of the value “ 
. 20l. and it was agreed, that plaintiff ſhould pay for then = 
1 04. within fix months 341. this was held to be uſurious. . = 


Foyer v. But however, where plaintiff ſold goods, wiz. gold, to * 3 
Edwards. defendant, to be paid for in three months; but if not th: 
Cowp. 112. paid, that defendant ſhould pay one halfpenny per ounce for 
every month after, though this exceeded 51. per cent. yet: 
being proved to be the uſage of the trade ; it was on th 

ground held to be not uſurious, though if it had not been: | 
Bona fide ſale, but merely colourable to cover a loan, it hat © : 


| been otherwiſe. = 
Bedo v. So where illegal intereſt was - la; in che form of ret = 
> (YN "7 an houſe ; it was held to be uſury, 4 
PPE od * If by any poſſibility above legal intereſt can be receive 


« on the contract, it ſhall be deemed uſury: for uncertain | 
of receiving does not prevent it from being ſo deemed 21 
uſurious contract.“ : 2 
— 4 v. As where the bond reſerved i ol. for the forbea rance of ꝛ0l ſu 4 
- Elz. one year, if the ſon of A. was then alive, though the life of the 1 
644 ſon of A. was uncertain, and ſo the inteteſt might wholly © BY 
Clayton's loſt, yet as by his living, above legal intereſt was to be paid; F 
caſe. it was held to be uſury: And for a further reaſon, that 
5 Co. 70. the uncertainty of life might be allowed as an evaſion, de 
*P. 1 89. intereſt might be reſerved on the contingency of _ lie, 
which would amount to a certainty. 


_ 95 For the rule is general, that where the prinipet3 is ſafe, an! : 
or” 0 the intereſt only hazarded ; if that is more than egen the con- 


181d. 25. S. C. tract 1 is uſurious. 


1d.” 3 
£ 
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er. 


fide, : 2 
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3. For no contract ſhall be deemed ufurious in which the $harpley v. 


lender runs the riſque of loſing his principal, however large Hurrell. 
the intereſt reſerved may be.” As in the caſe of lending _ Jac. 


: £ . - p . % of 2 IT Sid. 
on bottomry or at reſpondentia, in which caſe, though the | ; 


intereſt reſerved far exceeds what is legal, yet is the contract 

good. EE, = | ; 

So where Mr. Spencer borrowed 5000). of the defendant, for La. Cheſter- 
which he gave his bond for 10,0007. 1 on the contingen- field & al“ 


cy of his ſurviving the Dutcheſs of Adbarvugſi, though there agg 


was a great diſparity of age; he being but 30 years of age cer v. Sir 


3 and the 70, ſo that the contingency of his dying firſt appeared Abra. Jan- 


ſo ſlender, yet it being proved that he was of a very bad con- ſen. 1 wk 
ſtitution; it was, on a ſolemn hearing, adjudged a fair contin- — 5 eu 

. 3 . 
gency, and though the ſum reſerved far exceeded legal inter- 
ett, yet as defendant run the riſque of loſing both principal and 


intereſt, is was adjudged not to be uſurzous. 


« But where the contingency upon which the defendant is Richards + 
* to Hſe the money 1s ſo very ſſight, that it appears to be mere- Brown. 
„y an evaſion.” As if it was on the contingency * of a young Cowp. 770. 
and healthy perſon dying within three months; this {hall be png 
deemed uſurious. _ e | e P. 190. 

Upon this ground it is that the grant of an annuity at per Juſ. 
ever ſo great ai! under price, is not uſury, becauſe the Burner. 
principal is abſolutely ſunk and gone to the lender.” 1 Atk. 330. 
And though there be a certain value for ſuch things, and Tanfield v. 
the ſum given much below it, it is not uſury unleſs there Finch. 


is ſome ſecret contract to repay the principal. 3 
27. 


So that in caſes of loans in this form, the queſtion turns upon, Richards x 
whether there was a fair purchaſe of an annuity, or a teal loan Brown. 
of money under the colour of an annuity? For if the ſubſtance Cowp. 779- 
of the agreement was for a han, a ſlight colourable contin- 
gency ſhall not take the agreement out of the ſtatute of uſu- 
ry. where above legal intereſt has been reſerved. 


But where the grant was in the form of an annuity, and Murry v. 
there was a clauſe in the deed that the borrower might repay Harding. 
the ſum given for the annuity at a future period, which would 3 Wil. 390. 
ſeem to make the ſum advanced a loan and the annuity in- 
tereſt ; yet the court held it not 0 be uſury ; for the repay- 
ment was caſual and depended on the borrower (the grantor) 
himſelf, ſo that it was not in the lender's power to have his 
money at all events ſo that as to him the principal was gone. 


” 2d. The next claſs of bonds which are void in law are, | 

x By ſtat. 9 Ann. c. 14. which “ enaQs, that all bonds, * P. 101. 

© Mortgages, or other ſecurities, given for money 4v0n at play, © * or 
or lent to May with, or bojt by beiting, on perſons playing, are 


- declared to be void.“ 


34. 


D E B T. 


3d. The next claſs are bonds given for ſale of offices, which 

is declared to be unlawful by ſtat. 5 and 6 Ed. 6. c. 16. 
Law v.Law, As where plaintiff having procured for his brother (defend- 
3 F. Wms. ant's teſtator) a place in the exciſe, by his intereſt with the 
_— commiſſioners, and teſtator gave him a bond conditioning for 
the payment of 10. a year during his life; he died, having 
omitted payment for ſome years before his death; and plaintiff 
having put the bond in ſuit, equity relieved the defendart 


againſt it, as occaſioning extortion, corruption, and the ſale of 


offices. 
Culliford v. But it has been decided, that where an office is within the 
De Cardon- ſtatute, and the ſalary certain, if the principal makes a deputy, 
ell. Salk. reſerving by bond a leſſer ſum out of the ſalary, it is good, 
or if the profits are uncertain, reſerving a part (as half the 
| profits) it is good; for the fees till belong to the principal in 
whole name they mult be ſued for. But where a perſon ſo 
Godolphin appointed gives a bond to the principal to pay him a ſum cer- 


Tudor. tain, without reference to the profits, this is void under the Xt 


daik. 4 68 o 


ſtatute. 


« malum frohibitum, are thoſe given for finony, which are 

void under ſtat. 31 Eliz. c. 6. | 1 

4 As to this it has been decided. 8 : XX 
P. 192. * 1. If the church is void, a bond given for the purchaſe | 1 


Baker v. of the preſentation is elearly ſunony, and therefore void. 


Rogers. 2 , k = 
Crs. Eliz. ＋ 2. So if given for the next preſentation, the incumbent i 
788. being in extremis, it is ſimony. A 


4, The next deſcription of bonds whoſe conſideration 5; 1 


jWinchomb {Bur the purchaſe of the advozv/on in fee, the incumbent be. 1 
v. Biſhop of ing on his death bed, and in fact dying the next morning, » i 
Wincheſter. not ſimony : for an advowſon is a temporal and valuabe 


Hob. 165. 
S Barret v. 


right, and ſo capable of ſale, and rot ſimony, particularly 


End where it appeared that ſuch was not known to the perſoan 


2 Black. Rep preſented. | | 
1932. 2. And as to preſentations during incumbency, it is enaQte! 
by ſtat. 12 An. c. 12. * hat to purchaſe the next preſenta: 

tion for money or profit, by any perſon, either for himſelf o: 
another, 15 ſimony. 4 

But to this are certain exceptions, which though founded“ 

on deciſions previous to the ſtatute, till are law. 2 Blacdl.. 

| Com. 280. | Dn 
Smith v. As firſt. If a father purchaſes the next preſentation of a l. 
ny; e ving as a proviſion for is ſon, it is not ſimony; and this thoug) 
68, the ſon was preſent at the making of the agreement; for az: 
ther is bound to provide for his ſon. 5 ; 

Abigail Ba 2. Bonds given to pay money 70 charitable uſes, or as i 
Mo antford. this caſe, that the perſon preſented ſhould pay 10l. year! '9 
Noy 142. tbe ſon of the late incumbent while at the univerſity, on te- 
ceiving the preſentation, are not ſimoniacal, provided“ the 


* = 
P. 1 935 patron or his relations are not bene ſited; as it would be if the 
2 10% 


— 
Fs 


lb) many decifions, upon the preſumption that they might 


. 


gl. had been reſerved to the patron's ſon ; for it is eſſential to 
Wmony, that the perſon preſenting does it from ſome cor- 
Tp: motive of profit to himſelf. _ 


3. General bonds of reſignation have been held to be le- 8 


5 Re ; 2 Stra. 228, 
FE: to inforce ſome duty from the incumbent, wich - » as not Babbington 


- ; 9 - a 7 
ntrary to law, as to reſign when the patron's ſon came of v. Wood. 


3 e: but theſe bonds are now held to be illegal by a modern Hutt. 111. 


„ in a fate of fornication, and that he ſhould leave her 


— rn 5 1b" EET 
Wy ERR EYE, 2 5 


eciſion: but guere if bonds to reſign, Pos 1 = a l 14 | 
n, or in caſe of non-reſidence, if expreſſed in the condition e 
he lond, are not ſtill legal. 5 F 
2. „ The next claſs of bonds void in law are thoſe whoſe Cro. Jac. ö 
onſideration is malum in ſe. Juſtin. Inſtit. Lib. 3. tit. | 
ar 5 = - 3 
1. As if a man be bound in an obligation, the condition Co. Litt. 
which is, that he all kill J. S. the bond is void. ow 
* 1 5 . 2 . . 

2. So where defendant's inteſtate gave to plaintiff a bond, | 

* » f hich 3 hi dl uirti fhould lia oi / Walker v. 
e condition of which was, t plaintiff ſhould live with Perkins, 
Adminſt. of 
Perkins. 
3Burr. 1568. 
1 Black. Rep. 
517. 8. C. 
＋ Turner v. 


W annuity of 600. 
nd void. c | 
I hut if a man debauches a roman before chafle, or having 
duced a woman before virtuous, *gives her a bond as a 
ecompence, or a proviſion for her future ſupport, it is fræ- Vaughan. 
um pudoris, and good in law. He | 3 Will. 339. 
And the practice of courts of equity is to the ſame P. 194. 
Tor if a common ſtrumpet obtains a bond from an inex- Marchio- 
erienced perſon, equity will ſer it aſide. But where a man neſs of An- 
I | £ 2 . nandale v. 
ebauches a woman, and gives her a bond, it is præmium Harris. 
dicitig, and the injury a ſufficient conſideration. And 2 P. Wins. 
here ſuch a bond was given, and obligor by deed agreed 432. 


a year; the bond was held to be illegal 


t the ſum ſhould be laid out in an annuity for the wo- 


an, the bond not being proved, was held bad in law, but 
. RR the woman to its extent from the recital in 
he deed. | | 

3- The laſt claſs of bonds void in law, are thoſe which 

* are not founded on any expreſs prohibitory ſtatute, but 
© are againſt the common law, founded on the rule of law, 

* That contradts, auhich it is contrary to the good policy of 
* the flate to ſupport, are void.“ | | 


As iſt. « General bonds given not to follhw a trade are 


* void. But this is to be underſtood with ſome re- 
ſtrictions. | 


Bonds conditioning that obligor ſhall not follow a trade, Mitchell v. 


here nothing more appears, are void, and even if a conſi- 1 
cration appears they are void, for it is for the public good g 


Vor. 1. at 


DB 2.2. 


P. 19 ö. that every one ſhould follow the buſineſs he is“ fit for, and 
Broad v. the courts never ſupport ſuch impolitic reſtrictions: but par. 
Jollyfe. ticular reſtraints (as not to follow a trade in ſuch a ſtreet) may | 
Cro. Jac. be good in law, in that caſe only where a conſideration 4. 


739- fears. But without ſuch conſideration they are void. e 
Cheſman As where in conſideration that obligee took the obligor af | 

v. Nainby. the bond, and inſtructed her in obligee's buſineſs, within for 
2 Stra. any fee, obligor covenanted in a penalty not 10 follow thy | eq 


2225 trade within half a mile of obligee's then dwelling, or wher. ſuc 
ſhe ſhould after be. This bond was held to be good, for: 
is only a particular reſtraint, and a conſideration appears, viz, | W -: 
inſtruction in obligee's buſineſs without a fee. 5 

Thompſon So if the condition of the bond is that defendant ſhall buy J 

v. Harvey. but a ceriain quantity of the articles he deals in, or only « | 7 

Show 2. certi in perſons, or at ſuch and ſuch times, the condition ſhall 
be deemed as a reſtraint of trade, and void in Jaw. | 

« And ſo though the bond is not abſolutely prohibitcr 
&« of obligor's following a trade, but that if he does fo with. 
ce in the place reſtrained, he ſhall pry a fum of money, it i 
| « void. For its effect is in reſtraint of trade.“ 

Colgate v. As where the condition of the bond was, that if defen- 

Batchelor. dant's ſon ſhould follow the buſineſs of an haberdaſher withn BY 

= Eliz. the county of Kent, or city of Rocheſter, or C:interbur), WY pond 

*#P 106 that he ſhould pay to the plaintiff 200. It was adjudged Þ 

190. to be void. 5 Og. 
zd. The next claſs of bonds void in law are thoſe cn. 
cerning marriage. | | 2 
1ſt. “ Bonds, whoſe conditions are in reſtraint of m. 
* riage, are void on the ſame principle as thoſe in reſtrait 
„ . - | | 


Lowe v. As where defendant gave to the plaintiff a promiſe af _ 
_ marriage, under ſeal, in theſe words: hereby I promif Sn, 
1 « Mrs. Catharine Lowe that I will not marry with an rum 
“ perſon beſide herſelf, if I do I agree to give her 100, re 

N. Peers. Defendant, having married another, was fue "Wage 
on this covenant, and plaintiff had a verdict. But judge! _ 
was arreſted ; for it was not a covenant abſolutely to marry, the a 

but to reſtrain the defendant from marrying any other perſon, 35 * 

* Hall v. though the plaintiff was not bound to marry him, and 0 I 
1 being in reſtraint of marriage was adjudged to be void, 5 
3 Lev. 411. 2. Bonds given to procure a marriage zwith any perſon are bad: 4 


+Turton Void. For in general all marriage brokage borids are void. 
v. Benſon. f 3. Bonds given to refund part of a marriage porlion alt 
1 Stra.240. void, as fraudulent on the contracting parties. 
Wood- 4. Bonds given to each other by a man and woman, 
_ „under a penalty, to marry after the death of the father of one 
b FIG _- of the parties are void. For it is a partial reſtraint, 20 
#P x 55 fraud on the * parent, and tends to encourage the diſobe 
19. dience of children, | | 
| 5. 90 
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F. So where plaintiff undertook by bond that in conſi- e 
aeration of defendant's giving his conſent that his ward . 14 ton 
mould marry the plaintiff, that he would releaſe all ſums due Mokun. 
% d:fendant to his ward's eſtate. This bond was deemed to \ D:- Wins. 
be void. 3535 n 
Note: Theſe caſes are inſerted here for the ſake of uni- 
bormity, being the proper objects of relief in a court of 
equity. Though according to the doctrine in 2 Wilſ. 348, 
ſuch illegal conſideration might be pleaded to an action of 
debt on the bond. — 5 
"X 2d. The next claſs of bonds falling under this general 
head, are thoſe given for the 2vithholding of evidence. : 
XK For all ſuch bonds are illegal and void 1,5: 4 So. 
As where defendant and others being indicted for perjury Wilkins. 2 
by one Rudge, the plaintiff gave his note to Rudge for a ſum — 109. 
of money to induce him not to proſecute, and defendant to eee 
odemnify the plaintiff againſt the note, and repay him the, wir * 
Wmoney, gave the bond in queſtion. Rudge did not proſe- 344. 
ute, and plaintiff paid him the amount of the note, and 
hen ſued defendant on the bond, who having pleaded the 
onſideration, it was reſolved, that the note being given for 
n illegal purpoſe (the compounding the proſecution) and the 
ond given to * ſecure and repay that, that the bond was *P.198. 
legal and void. | x 
FS 4th. © Wherevcr by law particular powers or rights are 
annexed to any office, bonds limiting the exerciſe of thoſe 
powers are void.” Os | 'S 3 
As where plaintiff, who was ſheriff of Hampſhire, on his Sir Daniel 
pointing a perſon his under-ſheriff, took a bond from him Norton v. 
d defendant as his ſurety, one condition of which was, © that Hob.” 
the under-ſheriff ſhould not execute any extent, liberate, En: 
celegit, or other proceſs of execution, for any ſum above 
FRE 20/. without firſt acquainting plaintiff (the ſheriff) with 
dhe ſame, and getting his ſpecial warrant for the exc- _ 
8 cution.” In debt on his bond defendant demurred, 
hem it was reſolved, that the office of under-ſheriff is of 
ng uſe, and, as deputy to the ſheriff, he is inveſted with 
| the rights of office of the ſheriff himſelf, ſuch as exe- 
WE uting proceſs, executions, c. that the ſheriff therefore 
not make an under-ſheriff without giving him thoſe 
owers, nor abridge him of any part of them. That this 
jordition, therefore, being to deprive the under-ſheriff of 
: * of gs rights annexed by law to his office, was illegal 
Yad void. | > | GE 
For it is eſſential to the appointment of a deputy that he Parker v. 
inveſted with all the power and authority of his principal, . 
d any covenant or condition to reſtrain it, is void in law. 5 
A Ne this head of bonds void for the illegality of | 
F< contideration, two caſes deſerve notice. The firlt is, P. 199. 


% 


H 2 -.- .- 0 phat 


Faikney v. 


D E B 1. 


ec that though money has been lent to be applied to uſes con- 


* trary to law by the obligee of the bond, and that known 


&« to the obligor himſelf (the lender of the money) the bond 
&« js good. Though if the bond had been given to diſcharge 
&« a debt ariſing from an illegal tranſaction between the 
e obligor and obligee it had been otherwiſe. 

As where the plaintiff and one Richardſon were jointly 


Reynous. concerned in certain ſtock- jobbing contracts, which were 


4 Burr. 


2069. 


Lee & 
Ux. v. 
Coleſhill. 
Cro. Eliz. 


529. 


P. 200 


Co. Litt. 


Richardſon. 


matter was ſhewn, and on demurrer the court was of opinion 


contrary to ſtatute 7 Geo. 2. c. 8. and plaintiff having paid 


zoool. on that account, the bond in queſtion was given by Þ# 


defendant for the repayment of a moiety of that ſum by 
On debt brought on the bond this ſpecial 


that as between plaintiff and defendant it being a fair loan of 
money, and nothing illegal, that the bond was good; but 
had it been given for the money due on the contra@ for 
ſtock, contrary to the ſtatute, it had been void. 

Secondly, “If a bond is for performance of articles of 
c“ agreement, and part of them are contrary to law, though 
« part of them are legal, yet is the bond void in 20h. 

As where in debt on a bond for performance of covenants 
in an indenture, they appeared to be that defendant co- 
venanted that he being cuſtomer of London, had made one 
Smith (who was plaintiff's teſtator) his deputy, and that he 
* would ſurrender his letters patent, and procure others 


* appointing Smith and him to the office, and that if Sni 


died living the defendant, that he would pay to his executor 
300. for which this action was brought. Defendant plead- 
ed the ſtatute 5 Ed. 6. c. 16. againſt the ſale of offices. 
Plaintiff infiſted that part of the covenant being good, that 
the obligation ſhould be good as to theſe ; but it was ad- 
judged that the whole obligation was void, for ſo by putting 
in one good covenant, the whole ſtatute would be evaded. 
2d. Bonds void by Matter ſulſequent are theſe. 
If the condition of a bond is poſſible at the time of making 


206. a. b. (as if the condition be that J. S. ſhall marry A. B. within a 


Ibid. 


month, ) but before the time come it becomes impoſſible, fr} 
by ad of God (as if A. B. dies within the time ;) or ſecond: 
Iv, by the ad of the otliger himſelf, (as if he marry her him. 
ſelf;) or thirdly, by the af of lau (as by A. B. marrying 
another, ſo that to marry 7. S. is contrary to law,) in 
theſe caſes the obligation is ſaved, and the bond void. 
Bur if the condition of a bond is impoſſible at the time 
of making, as that obligor ſhall go to Rome in a day, the 
bond is not void, but is ſingle, or for the payment of mont 


Laughter's without any condition. 


Caſe. 


2. If the condition of a bond conſiſts of two parts in the 


Seed. HenAive, and both are poſſible at ® the time of the bond 


*P.201, 


(as where it was that defendant ſhould either purchaſe 
| eithe Bo 


uſe of J. S. his heirs, c. lands of a certain value, or 

leave to the ſaid F. S. by legacy, or otherwiſe, money to 

ſuch an amount, that then, c.) and one becomes impoſſible 

by the act of God, the obligor is not bound to perform the 
other part, for the condition is for the benefit of the obli- 
gor, and he has his option to perform either part to ſave his 
condition, and when deprived of one by the act of God, he 

ſhall not be called on to perform the other. ED 


2. I ſhall now conſider Debt for RENT. 
And 1ſt. « At common law no action of debt lay for the Andrew 
« arrears of a freehold rent, during the continuance of the Ognel's 
« leaſe.” Therefore if there was leſſee for life, and leſſor Caſe, 4 Co. 
died the rent being in arrear, ſuch rent was not recoverable 2 RR 
i | i | o. Litt. 
during the continuance of the life eſtate: for the arrears be- 62 4. 
longed to the executor, but could not be recovered, as | | 
no action of debt lay for them, and the heir had no title to 
the rent which became due in the life-time of the anceſtor. , | 
« But after the determination of the eſtate for life, the g. C. & 
« arrears then due were recoverable at common law by action Roll. 

« of debt, for the ſum due was not as a freehold rent, but Abr. 59g. 
« as: a perſonal charges. "+>, 0G 
2. But a change was effected by ſtatute 32 H. 8. 37. 62. a. 

which enads, „ That the executors or adminiſtrators of _ 
« tenant for life (that is *pur autre vie, living cęſtui que vie. * P. 202, 
« Co. Litt. 169) in tail or in fee, may have an action of 
« debt to recover all arrearages of rent due in the life-time 
&* of the leſſor, and during the continuance of the eſtate for 
life, from the tenant for life, who continues in poſſeſſion, 
and ought to have paid the rent to the leſſor when living.“ 
And by the ſect. 3d. of the ſame ſtatute, the huſband 
% may have debt for arrearages due in the life-time of his 
wife in her right.” RR 4 kc 
This ſtatute only provided for the recovery of the rent in 
arrear at the death of the leſſor, but gave no action of debt 
to him during his life, ſo that during that time his only re- 
nedy was an aſſize. But that was provided for by ſtatute 
8 Ann c. 14. %. 4. which enacts, © That any perſon entitled 
+ to rent arrear on a leaſe for life, or lives, may have an 
action of debt during the exiſtence of the life, as on a 
* leaſe for years during the term. rhe | = 
3. Such was the caſe of rents reſerved on freehold leaſes ; Litt. GR. 
but rents reſerved on leaſes for years were at all times reco- 58. 
verable by action of debt. = | 5 | 
4. So where there is tenant at vill, with a rent reſerved, Litt. ſect. 
the leſſor might always have an action of debt for arrears of 72+ 
rent. | „„ 
5. As to tenants at ſufferance it ſeems that an action of 
debt lay not againſt them for rent arrear, for the contract 
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% muſt be in writing by ſtat. 11 Geo. 2. c. 19.) in ſuch caſe 
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determined, and they were in by wrong, but in ſuch caſes 
there is now a ſpecial proviſion made by ſtat. 4 Geo. 2. c. 28, 
which enacts, That if tenants for life, lives, or years, or 
« perſons coming in under them, hold over, after determina- 
« tion of their eſtates after demand, and notice given them by | 
the landlord, or his agent properly qualified, to quit, (which 


_— 


La) 
* 


they ſhall forfeit double the value of the premiſes, to be re- IF | 
covered in an action of debt.” | 7 
And by ſtat. 11 Geo. 2, If the tenant gives notice to the 
« landlord that he will quit, and after doth not, he hal 
&« forfeit double the rent. 

Upon theſe ſtatutes ſeveral deciſions have taken place. 

1. A receiver appointed under an order of the Court of 
Chancery, is „ an agent properly qualified”? within the 
words of the ſtatute, and if he gives notice to the tenant to 
quit, and the tenant holds over, he ſhall forfeit the double 
value. _ | | 

2. Where the ſtatute ſays, © After demand and notice 
4 in writing,” the notice in writing is of itielf a ſufficient 
demand. | 
3. The notice to quit under ſtat. 4 Geo. 2. may be befor: 


* 
* 


the expiration of the leaſe or time of demiſe. _ | 
 F$qth. One tenant in common may maintain this action for 
the double value of his moiety. . | 2 

5. The notice by the tenant to quit under ſtat. 11 Ges. 2. 
need not be in writing. A parol notice to quit is ſufficien. 

+6. A parol demiſe from year to year is a ſufficient holding 
within the ſtatute, ſo as to ſubject the tenant to the penalty of 
double rent, if he holds over after he has given notice to quit. 

6th. By ſtat. 11 Geo. 2. c. 19. / 12, If an ejectment 
„is ſerved on any lands, c. if the tenant does not give 
notice to the perſon of whom he holds, of the ſervice 0 
„ ſuch ejectment, he ſhall forfeit three years rent of the 
« prenuſes, to be recovered by action of debt.“ 


5. Of DEBT ON MATTERS OF RECORD. 


1. The firſt ſpecies of debts, founded on matters of re- 
cord, are thoſe brought on ſheriffs bonds. Theſe ariſe in j- 
this manner. By ſtat. 12 Geo. 1. c. 29. „ The plaintif E. 
+ muſt make affidavit of the amount of his debt, which tha! N 
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ebe indorſed on the back of the writ, and if it be for 100 8 
* or upwards, the ſheriff ſhall take ſpecial bail of the de- DINE 
« fendant, but not otherwiſe, for that and no more.” 45 2255 

But if the ſheriff does take bail for more than the ſum 2 2 
ſworn to and marked on the writ, it is not for that reaſon | = 
void : though he may be puniſhable. This ſtatute therefor ws 


ſettles the only caſes in which a bail bond is to be taken, vis the ba 


when the debt amounts to 10/. or upwards* ; and the man” 
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ner of taking the bond is ſettled by ſtat. 23 H. 6. c. 10. %. 5. 
which enacts, * that the ſheriff ſhall Jer out all perſons bail- 
« able upon reaſonable ſureties, except ſuch perſons as are 
« taken by execution, capias utlegatum, excommunicato capi- 
* endo, ſurety of the peace, vagrants refuſing to ſerve accord- 
« ing to the ſtatute of labourers, or ſuch as are committed 
« by order of the juſtices.” _ 3 . 
Sec. 7. And it ſhall be by obligation, with two ſure- 
« ties, made to the ſheriff by his name of office, with con- 
« dition that the defendant ſhall appear at the return of the 
« writ, at the place required in the writ: and if the obliga- 
« tion is taken in a different form, it is void.” 9955 
Under this ſtatute it has been decided. _ . 
1. © The undertaking for the appearance of defendant Rogers v. 


„ mult be by bond :“ for where it was a ſimple contract un- Reeves. 
| dertaking, for defendant's appearance at the return of the Mie. a7 


writ ; Humpſit being brought on it, the court held, that the R N 
ſtatute having pointed out the mode, wiz. by bond, was to 


be purſued; and that a ſimple contract undertaking was void. 


2.80 it muſt be with ſureties, for ſuch are the Scryven v. 
« words of the ſtatute.” Therefore where the bond was Dyther. 


only by defendant himſelf, conditioning, that he the ſaid R. Cro. Elia. 
Dytber would perſonally appear before the King's Majeſty at 


72. 


Weſtminſter, die Paſch. 15 dies, to anſwer, Oc. it was held 
to be bad. But a caſe was quoted of a Sir * V. Drury, where- & P. 206. 
in it was held that an obligation with one ſurety, was good. 

3. 80 the bond muſt be made to the ſheriff “ by his Symes v. 
„ name of office;” but the court held, that though ſuch Oakes. 


\ ought to be the form, yet that in this caſe the bonds being 28tra. 893. 
laid ſolvend. eidem vicecom. & afjign. was ſufficient. | 


4. The condition muſt be to appear at the return of the Bennett v. 
« writ;” for where the ſheriff took a bail bond for the ap- Filkins. 
pearance of the defendant at a day different from that in the ' Saund. 
writ, it was held to be void. e e 

« Bur if the ſubſtance of the return appears in the bond, 
< the very words of the writ need not be ſet out.” | 

For where the writ was returnable crum domino rege ubi- S$huttle- 
cung. fuerimus in Anglia ; and the bail-bond wanted thoſe worth v. 
latter words, it was nevertheleſs held good. | Pilking- 

5. The ſtatute extends only to caſes on meſne proceſs, ton. 

* and all other obligations made to the ſheriff are void.” * gin; 
For where the bond was given to the under-ſheriff for a ,, * 
ſum for fees of executing an extent: it was adjudged to be _—_ _ 
void under ſtat. 23 H. 6. for one view of the ſtatute was to 3 
prevent extortion by confining the obligation only to the con - | 

dition of appearing. Cro. Eliz. $08. 5 
6. © So the bail-bond muſt be founded on good and legal Mills v. 
proceſs ;” for where it was *taken on a writ which appeared Bond. 
to be returnable on a day out of term: the writ being void, 1Stra-399- 
the bail-bond was held to be ſo roo, | "SE 20%. 
| 5 | | Though _ 


« H. 6. ſhould be aſſignable to the plaintiff in the action b) 2 | 


„ may bring the action in his own name, having it frl 


Studley v. 
Sturt, 
2Stra. 782. 


Bullock v. 
Lincoln. 
2Stra. 914. 


Gregſon v. 
Heather. 
2Stra. 727. 


* P. 208. 


Kitſon v. 


Fagg. 
1 Stra. 60. 


Walton v. 


Bent. 

3 Burr. 
1923. 
Morris v. 
Rees. 

z Wilſ. 348. 
3. . 


on the recognizance the bail are held 


D 1 1 
Though under the ſtatute, if the defendant did not appest, : | 


the bond was forfeited, yet plaintiff was delayed in his ſuit, 1 
for remedy of which, and to expedite the proceedings, it vs 


enacted by ſtat. 4. and 5 Ann. c. 16. . 20. © That bond; 1 | 


7 


e taken for the appearance of the defendant under ſtat. 2 379 


« indorſement in the preſence of two credible witneſſe; 
« which may be done without ſtamp, under the hand and ſea] 
of the ſheriff; and if the bai]-bond is forfeited, the aſſignee | 
& ſtamped.” | 5 4 
1. As the appearance day is the quarto die poft the retun 
day, the aſſignment ſhould not be made 7/1 the four days as 
expired. | 8 | E 
But of the four days the return day itſelf is excluſive, ad 
the day following is counted the firſt ; and therefore when 8 
the return day was on a Wedneſday, the bail-bond was heli | 
not to be aſſignable till after Monday, for Sunday 1s not to bt 
reckoned as one of them, and where it is the fourth day, the 
party ſhall have all Monday to put in bail. | 4 
2. The ſheriff may aſſign the bail-bond in any count, 
and plaintiff has his election to bring his action either in the! 
county where the aſſignment was made, or in the county v 
the ſheriff of which the writ was directed: as here, wher 
the writ was into London, and the aſſignment in Midaleſa, #* 
where the action was brought. c | = 
3. The ſheriff, or under-ſheriff, may make the aſſignmen Þ* 
of the bail-bond, and theſe only can make it; for wheren 
this caſe the aſſignment was proved to have been made by tie! 
under · ſheriff's clerſ; it was adjudged to be bad. © | 
4. And the action on the bail-bond muſt only be brougt a 
in that court where the bail was given, or otherwiſe the pro- 
ceedings will be ſtay'd, for the writ gives juriſdiction to th 
court only. Sl Is 5 
2. © Such are the caſes of bonds given on meſne proceſ, ji 
„ ſhall now confider the recognizance entered into by the 
bail above; whereby they undertake, that if defendant be 
condemned in the action, that he ſhall pay the coſts and con- 
« demnation, or render himſelf up a priſoner, or that ther 
« will pay it for him.” B42 | 7 
Upon this recognizance the plaintiff in the original a&iv Þ 
may have debt againſt the bail, in caſe of the default of tit 
principal; but as the declaration is very prolix, it is more 
uſual to ſue the bail by ſcire facias; and debt is only ad- 
viſeable where the principal has run away and the bail ar! 
likely to become inſolvent ; and for this reaſon, that in deb 
to ſpecial bail, but nd 
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ſo on a ſcire facias. 


e Br 


having been awarded againſt the prigcipal : judgment was 


D E B T. 
* But as debt may be brought againft the bail it will be #P, 20 9. 


proper to conſider the caſes on that head. 5 
1. Before the plaintiff can proceed againſt the bail, either Hobs 

by debt or ſcire facias, there muſt iſſue a ca. ſa. againſt the 2 

5 3 . ro. Eliz. 
principal (the defendant in the action); for one of the con- 397. 
ditions of the recognizance was, that the defendant's body 
ſhould be had in execution; and therefore the recognizance 
is not forfeited till that is not forth- coming, which is only ju- 
dicially known by the return of non eſt inventus on the ca, 

a. | | „ ö 
5 Therefore where the bail brought error, and aſſigned it, Price v. 


that judgment was given againſt them without any ca. /a. 2 


for that fault arreſted. N 
2. But a difference is to be obſerved where the proceedings 
are in debt on the recognizance, and by ſcire factas. 
iſt. © If plaintiff brings debt on the recognizance, the bail 


can ſurrender their principal before the return of the proceſs 


againſt them, but not after.” | | 

For where plaintiff having brought his action on the recog- Hoare v. 
nizance in C. B. but finding that the defendant (the hail) was Mingay. 
an attorney of B. R. was forced to deſiſt; and filed his bill in 3 
B. R. the firſt day of Michaelmas term; on the 20th of Ofo-  _ 
ber, before the defendant had “ ſurrendered his principal: on * P. 2 10. 
motion, the proceedings were ſtayed; for thoſe in C. B were 
of no avail, and the render of the body being before return of 


the proceſs was time enough: for plaintiff ſhould have com- 


menced his action in the proper court at firſt. | 

And where the plaintiff brings debt againſt the bail, they Milner v. 
ſhall have eight days after the return of the writ to ſurrender Pettit. 
the principal ; and if there are but four days in the term after am 
the return, they ſhall have four days in the term follow- ' 
ing. | 0. | | 

2. But where plaintiff proceeds by ſcire facias upon non Walmſley 


eſt inventus returned, the bail have till the return of the ſe- v. Havand, 
_ cond ſcire facias to ſurrender the principal and diſcharge 5 Eliz. 


themſelves. N | . 
And the firſt ſcire facias may be teſted of the ſame day the Ste ard v. 
ca, ſa. is returnable. _ 55 5 | —_— | 
And there ſhould be fifteen days between the teſte and the ,j,c v. 
return of it. 4 85 : EE N 1 . 
3. © But this allowance of time till the return of the ſe- Cro. Eliz. 
cond ſcire facias is not matter of right but of favour.” 738. 
For where the principal died before the return of the ſe- Glyn v. 
cond /cire facias, the bail were held to be liable. And in Yates. 
a yet ſtronger caſe, | | | 1 
W here the principal died after the return of non eff ind en- V. 2 11. 
tus and before any ſcire facias iſſued, yet were “ the bail Barry v. 


keld to be charged: for in ſtrictneſs of law the bail are Barry. 


chargeable W , 


B XK 1 


chargeable after the return of non eft inventus, and the ſcire 
facias 1s merely ex gratia. 3 | 
4th. © And in the following caſes the bail ſhall be dif- 
charged.“ 1 | 3 . 
I. © Where there has been an actual ſurrender.” | 
Bailey v. But where the action has been by orzginel, the bail need 
1 not ſurrender on the return day but have till the appearance 
4 Burr. 2134. day, that is, the quarto die po/?. to do it. . 
+ And the ſurrender muſt be during the fitting of the 
| court.“ | | 85 
Simonds v. For where on the ſecond /i. fa. iſſued againſt the bail, 
Middleton. they ſurrendered the principal on the guarto die poſt. to a 
Wil 269% Judge at his chambers ; the ſurrender was held to be too 
late, and the bail fixed with the debt and coſts. 
2. © If an actual ſurrender cannot be made.” | 
Trinder v. As where the principal became a peer, ſo that by law his 


5537 . body could not be ſurrendered, it was held that an exonere- 
ns 45* tur thould be entered on the batl-piece. _ won 
Bond v. So where a man /ad been preſs'd and was then in cuſtody, 
Iſaac. and ſo that by ſtat. 29 G. 2. c. 4. /. 14. he could rot be | 


7 Burr. 339. taken out of his Majeſty's ſervice, except for a criminal mat- 
*P.212. ter; his bail in a civil action were allowed to bring * him 
into court by habeas corpus, and ſurrender him by committing 
him to the cuſtody of the marthal, and inflanter remanding 
him to the Savoy, after entering an exoneretur on the bail- 
p:ece. 8 e | Cy 
5th. Though the defendant has judgment in the court 
below, yet the bail are not thereby actually diſcharged.” 
Taff v. Kel- For if error be brought on that judgment, and it be re- 
rag Oro. verſed, the bail ſtill are liable, though the condition of the 
4 recognizance was to ſurrender, &c. if condemned in the action 
in the ſaid court. | | | 
Meyer v. Grh. But if the plaintiff has judgment, and defendant brings 
ATE. a writ of error and a /ci. fa. is ſued out, proceedings v:ll 
er be ftayed againſt the bail; but it is on the terms of the bail“ 
conſenting that if the judgment be affirmed, they ſhal! 
ſurrender the principal, or give judgment on the ſcire fa- 
C145, 5 5 | 
2. ut it muſt be on application by the bail, before judg- 
ment againſt them had on the ſcire facias. | 
Fiſher v. For where plaintiff got judgment on the ſcire fatias againſt 
. the bail, pending error by the principal, and took them in 
ASt. execution, and they moved to be diſcharged, per Cur. If the 
bail had applied before judgment, the court would have 
ſtay d proceedings: or if an action of debt had been brought 
| on the judgment, they would have granted an imparlance j 
*P.24 3. but * the bail by ſuffering judgment to go, have ſubmitted 
| to meet the plaintiff, and the judgment mult ſtand. 
Fverett v. 3. So the bail muſt apply to ſtay proceeding before the te- 


Gru 8 . x | 
; EEE turm of the ſecond ſcine facias : for alter the return of the 
Stra. 443. | At FE 


, -- 1 


1 . 


ſecond ſcire facias the bail cannot ſurrender the principal, 
and therefore are fixed with the debt and coſls. Es EN” 

« And the reaſon of theſe deciſions is this.” That pend- Wickſted v. 
ing a writ of error, the court cannot award execution, ſo that N 
no capias can go againſt the principal; and therefore as ie 
the bail cannor take and ſurrender him, they ſhall not be 
charged. e | 

4. But the court will not ſtay proceedings againſt the bail Hunter v. 
merely on bringing a writ of error, unleſs bail to the writ of Sampſon. 
error has been actually put in; for till then it is no abſolute * nas bark 
ſuperſedeas. 55 = 72 | 

2. The next deſcription of debts founded on matters of 
Tecord, are thoſe brought upon | 


Judgments. 


1. „If a man recovers in the ſuperior courts a debt or da- Speak v. 
« mages for any injury, in any action real or perſonal, he , 
„% may afterwards have an action of debt on that judg- 1 
« ment. | OD T2. Noy 23. 
This was the common law remedy in caſes where execu- Cro. Car. 
tion had not been ſued out before * the expiration of the year 539 
and day after the judgment. But the ſtatute of Meſtminſter *P. 214. 
2d, 45, having given the /cire facias on the judgment, that 
is the practice now. | : | 
But however debt is ſtill often brought on judgments, and Glaſcock v. 
that for the remainder of the ſum recovered, where part has Morgan. 
been levied on the goods of the defendant : ſo it will lie pend- * ON 
ing a writ of error. Cribble v. Abet. Coup, 72 
Hut the judgment muſt be an actual ſubſiſting judgment 7 Mod. 62. 
at the time of the action brought; for if by any means it 14. 
has been diſcharged, this action will not lie.” _ 
For where defendant's perſon had been taken in execution Vigors v. 
by a ca. ſa. on the firſt judgment, and had been afterwards Aldrich. 
diſcharged out of cuſtody, by conſent of the plaintiff, upon ? __ 
his entering into an agreement, to pay certain ſums at certain _w 
ſtipulated times, part whereof he had paid when plaintiff 
brought debt on the judgment for the whole but the action 
was held not to lie, for the judgment was diſcharged by 
plaintiff's own conſent ; and ſo he could not have an action 
on it. N 
2. Debt will lie upon a judgment f a foreign court (as in Walker v. 
this caſe the ſupreme court of Jamaica) but it is not to be Witter. 
declared on as a matter of record, for tis here but of the Dougl. T. 
nature of a ſimple contract debt; therefore in ſuch caſe the 
judgment is ſufficient only to eſtabliſh a demand and put the | 
defendant to impeach the “ juſtice of it, or thew the fame to P. 2 x 5 
have been unduly or irregularly obtained. ; 5. 


236. 


And 


D 1 -Þ 


Crawford v. And as it is but a 0 contract, a unf. will lie on it; 
Mittal. as was decided in the two caſes here mentioned ; one of 


Hil.13G. a 
Sinclair . which was from Jamaica and the other from Bengal. "And in 


Fraſer. another caſe from Vernon, where the jadgment was from 
ech 4. France, and held that aun. 7 would lie. 

non * 
. So debt was adjudged to lie for a ſum recovered in a 


* Shaw v. court Baron. 
Thompſon. + 3. Amercements form the next claſs of debts for which 


Cro Eliz. „ this action is maintainable.” As where the ſtewart of a 


1k. of Lin- court leet amerced a perſon for contemptuous words: it was 
coln v. Tiſh- adjudged lawful, and that debt lay for it. 


er. Cro. So debt lies for an amercement in a court baron. 

— og $ 4. Debt lies to recover the %s of a nonſuit, in an infe- 
Norris rior court, by the defendant, below, and a general declara- 
Buller N. P. tion is good; without ſetting out that the cauſe of action 


I67. aroſe within the juriſdiction of the inferior court, or the pro- 


$ Murray ceedin length. 
Will; 85 ac engt 
2wil. 326. 5. The laſt claſs of debts on record are thoſe founded on 


atutes and recognigances. 
Roll. Abr. Debt lies on a ſtatute merchant, and alſo on a ſtatute ſta- 
99. ple, for both are under the ſeal of the parties, and have all 
the ſolemnities of an obligation. 
* P. 216. So where an obligation was entered 1-to as a ſtatute ſta- 
Aſcue v. ple, but was void as @ flatute, for want of two ſeals in pur- 
Holling- ſuance of the ſtatute of Acton Burnell, yet plaintiff was al- 
= ro. jowed to bring bebt on it, as an obligation; and he re- 
Z. 494- 
covered. 
270 V- 2. So upon a recopnizance taken in purſuance of ſtat. 23 
| r 1. H. 8. c. 6. before the Chief Juſtices of the King's Bench and 
Chamber- Common Pleas, or the mayor of the ſtaple at Weſtminſter, out 
Lan v. of term, and the Recorder of London jointly, for payment of 
Thorp Cro. money, and on which the proceſs is the ſame as upon ſta- 
tures ſtaple, debt will lie, by ſtat 8 Geo. 1. c. 25. 
' v. So if the recognizance is taken in Chancery, debt lies on it. 
ae + And in like manner if the tenor of the recognizance fo ta- 
bog ken is certified into the King's Pench : for the tenor under the 
+Roll. Abr. great ſeal is of the ſame notoriety and validity as if the ori- 
600. ginal under the ſeal of the conuſor had been . 


Lanv. 498. 6. 1 thall now conſider 


DEBT WITH REFERENCE TO THE PERSON. 


_ 


1. Asto Perſons in General. 
_ No one ſhall be charged in debt on any bond” or bl 


* . 2 17. 60 gation, to any matter, or to any * ferſon not mentioned in it ; 
* for its extent ſhall be — limited to the condition.“ 


As 


© 
ry 


5 E B 1. 


As where a bond was given, conditioning for the ſervice Barker v. 
and faithful account of all monies of the obligee, bis execu- ms 
tors or adminiſtrators, which ſhould come to the hands of the «Tom 
obligor, while he ſerved obligee as his clerk. The obligee Rep. 287. 
died, «nd the executors having continued the buſineſs, it was e 
adjudged, that the bond did not extend ſo as to make ob- 

ligee's ſureties liable to /m, on his default, for the bond was 

perſonal to obligee himſelf. 5 3 
Fo where defendant had joined in a bond to the plainti ff. Wright v. 

as ſurety for the faithful ſervice of one Baird as broad-clerk Ruſſell. 

7 the plaintiff. Plaintiff afterwards took one Delafield into 3Wul.530.. 
partnerſhip, and in debt on the bond of ſecurity, the breach 

was aſſigned in Baird's having embezzled money of the part- 

ner/hip : to this was a demurrer, and the action was ad- 

judged not to lie, for the bond was for performance of 

faithful ſervice 10 Wright only, not to him and his part- 9 
ner. | | | 

© Theſe caſes go on the ground of the obligation being Barclay. 
« perſonal, but where the bond was not ſo; as where it was Lucas. 
„made to the houſe, viz. for faithful ſervice in the counting > ma N 

« /ouſe and op; and the then partners in the houſe, to wes "00 
whom the obligation had heen made, took in another part- 

ner; the bond was held ſtil] to remain in force and the ob- 

ligees recovered on it. | Fg — 


* 2dly. As to Heir, E xecutor and Adminiſtrator. *P.218. 


7. © Obligee of a bond may bring his action, either againſt Davis v. 
* the heir or executor : And therefore where it was brought ee | 
againſt the heir, and he pleaded that J. S. hrd adminiſtered ; 465. B 
tlie plea was held to be ill, as both were liable. v. Pepys. _ 
2. © In no cafe ſhall an executor be charged in debt, Vowd.q39, 
*© where the action would not lic againſt his reſtator.” _ I 
For where 4. covenanted with B. to put his ſon appren- Perrott v. 
tice to C. or that A. executors ſhould pay to B. 20l. the fon An; 
was not put apprentice and A. died: It was adjudged, that 0 8 
debt lay not for the 20/7. by B. againſt A.'s executor; for © 
that ceſtator himſelf had never been liable. But 
N. B. The authority of this caſe was doubted by Lord 
Mansfield, 3 Burr. 1383. | | | 
3. If an adminiſtrator does not perform the requiſitions of Archbi. «f 
his adminiſtration bond, the ordinary may authorize a credi- Canterbury, 
tor or the next of kin to ſue him on the bond: for the next of 8 ee 
kin are intereſted in the ſurplus and a creditor in the preſent 8 
diſpoſal of the inteſtate's effects. | 


l- = Before the ſtatute 22 Car. 2. An executor or adminiſtra- Archbif of 
it; tor was compellable to account, but the ordinary was obliged kei y. 
V. 1115. 


to take the account as he furniſhed it without examining : ſo Salk. 315 
was a creditor, if he ſued in the eccleſiaſtical court,“ for he xP 21 9. 
| : "es: 


As had 


vx B 


had a proper remedy at common law. But if a legatee had | 


ſued for an account in the eccleſiaſtical court, the defendant, 
before the ſtatute, was obliged to prove the whole account, 
for the legatee had no other remedy, and the court could no 
otherwiſe exerciſe its juriſdiction of legacies to effect: ſince 
the ſtatute, a perſon intitled to diſtribution is as a ſtatute le- 
gatee, and ſhall therefore have the ſame remedy as a legatee 
before the ſtatute ; and now being by the condition of his ad- 
miniftration bond bound to account at a day certain, he ſhall 
do it without citation : but this account 1s not examinable un- 
leſs a party intereſted comes in and controverts it. And the 
condition of the bond being that he ſhall adminiſter well and 
truly, that thall be conſtrued in bringing in his account, and 


not in paying the debts of his inteſtate ; And therefore a cre- 


Cro. jac. 
334. 


ditor ſhall not take an aſſignment of the bond and ſue it, and 
aſſign for a breach the non- payment of a debt to him or a de- 
vaſtavit committed by the adminiſtrator; for that would be 


needleſs and infinite. | | 
4. Executors are no further chargeable than they have aſ- 


Noll. Abr. 

931. ſets, unleſs they make themſelves fo by their own act, as 

| pleading a falſe plea ; i. e. ſuch a plea as would be a perpe- 
tual bar to plaintiff, and which they know to be falſe; as ne 
unques executor or a releaſe to themſelves ; but if they plead 
a former judgment by another perſon et nil ultra, and plain- 
tiff replies per fraudem, and it be ſo found, yet judgment 
ſhall be de Lonis teftatoris. | 5 

P. 220. zd. As to Baron and Feme. 

Vane v. Tf a leaſe be made to a woman dum ſola, and ſhe marries, 

8 the term expires and ſhe dies: debt lies againſt the huſband 

| . for rent accruing during her life-time ; for he is chargeable 
by reaſon of the perception of the profits. 3 
4th. As to Aſſignees. + 

Walker's 1. If there is leſſee ſor years, and he aſſigns all his in- 

_ | tereſt to another, yet may leſſor ſtill have an action of debt 

e te againſt him for rent in arrear after nffgnment : firſt becauſe 
the leſſee ſhall not prevent by his own act ſuch remedy as the 
leſſor hath againſt him on his own contract. 2dly. That leſ- 
iee might grant the term to a poor man who would not be 
able to manure the land, and ſo for need or malice the land 
would lie untilled, and the leſſor be without remedy either 
by diſtreſs or action of debt. 8 i Et 

S. C. 24 b. But leſſor may accept the aſſignee for his tenant and ſo diſ- 

vn ug „charge the original leſſee. And if he once accepts rent from 


the aſſignee, he can never again reſort back to the firlt leſſee. 


But 


D EE B T. 


But the affignee is bound to the rent no longer than while in Leben v. 
poſſeſſion, and he may at any time aſſign over his term and ſo Stra. 1227 
diſcharge himſelf ; and if even to an inſolvent perſon, it ſhall p;ccher v. 
diſcharge him : for the action, as between leffor * and Toovey. 
aſſiznee is founded on the privity of eſtate, which is gone by Sell br. 
the aſſignment. | 5 3 | P. 221. 
But if a leſſee ſor years dies, his executor or adminiſtrator Marrow v. 
may aſſign the term, and hall not be chargeable for rent after 8 
the aſſignment, for as they could {ell the term to pay debts, ſo ; re | 
they can aſſign it, and be diſcharged from all ſubſequent de- | 
mands of rent. And it was further held in this caſe, that if Overton . 
leflee for years aſſigns over his term and dies, the executor Sydhall 
5 Io - | quot. 3 Co. 
ſhall not be charged for rent due after his death; for by the 2 4. a. S. J. 
death both privity of eſtate and contract was at an end. 5 
2. If leffor grants away Vis reverſion, he cannot have an 3 Ca. 23. az 
action of debt for the rent, for he has granted the reverſion 
to another, to which the rent is incident. So that granree of 3 
the reverſion alone can have the action. But if leſſor had ſo Humble v. 
granted his reverſion, and /efſee had afſigned his term, grantee Glover. 
ſhould not have debt againſt the leſſee aſter aſſignment, for Cen: Bis 
there was no privity between them, but by reaſon of the pri- 8. C. 3 Co. 
vity of eſtate, and that heing gone by the aſſignment, the ac- 23. b. 
tion will not lie. „ af e 
And it is the ſame whether the perſon claiming the rent 
“comes in by ſucceſſion or by grant. 1 
As where a prebendary made a leaſe, confirmed by dean Overton v. 
and chapter, leſſee died, and his executor aſſigned; after- Syddall. 
ward the prebend * died, and plaintiff being named his ſue- oe TI 
ceſſor, brought debt againſt the executor of the leſſee, and ad- 25 222 
judged that the action would not lie, for the privity was gone 
by the aſſignm ent. | I hos 
But where leflee a//igns but a part, he is chargeable for 
„the whole to the grantee of the reverſion on account of the 
ſubſiſting privity.” „ | Hex: . | 
For where Sir Chri/lopher Broom let lands to Hoare, ren- Broom v. 
dering rent; Fhare Jet to one Wrigls/worth one fourth part Horte. 
of an acre : afterward dir C. Brom granted the reverſion of ro Dubs 
the whole to one George Broom (the now plaintiff) who brought 46 
debt againſt Mare for the entire rent. It was contended for 
defendant that the privity being gone as to part was gone for 
the whole. But the court held the reverſe, that the entire 
eſtate remaining in ohe part of the land, the privity remain- 
ed entire, and would ſupport the action. LI 
3. If leflor in fee aſſigns over to another the rent of a term, Robinſon v. 
and leſſee attorns, the aſſignee of the rent may have debt for Cox&War- 
each gale in arrear, though the reverſion is in the leſſor and ke | 
of courſe the privity of eſtate, for by the attornment there s 
a privity of contract. | TY 
So he may deviſe it, and deviſee may maintain an action of Add v. 
debt ſor the rent arrear. | | Watkyne, 
e FE 755 Eliz. 
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Pultney v. 


Holmes. 


1 Stra. 405. 
Raym. 99. 


737.7 


* P. 2 2 3. a return for the profits which are annual. 
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4. If leſſee for years aſſigns all his term to another, re- 
ſerving the rent to himſelf, he ſhall have an action of debt 


for the arrears during the * term: for though not properly a 
rent for want of a reverſion, yet it partakes of its nature, being 


5th. As to Sheriffs. 


1. Debt lies againſt a ſheriff, where he has returned © that 


Speake v, 40 
1 & he has levied the money under a writ of fieri facies, or 60 
Hutr 58 ſuch. But otherwiſe if he returns, that he has taken goods 
S. C. to ſuch a value, which remain in his hands, pro defectu emp- 

torum; for in ſuch caſe he ſhall not be charged in debt. to 
1 v. So debt lies againſt a theriff on his return of having ſeigu 2. 
* "1 goods to the amount of C. ewhich avere reſcued out of his 
343. his hands. For ſuch is vo excuſe to any taking on final pro- wh 
Parkinson ceſs, as he may command the poſſe comitatu sn. cor 
v. Gilford. And it lies in like manner againſt the executors of the ſhe- exe 
Cro. Car. Tiff, who had levied the money, at the ſuit of the plaintiff in is 0 
337. the action. : £ in ii 
Rooke v. For when the ſheriff has levied the debt or damages againſt 24 
8 * the defendant's eſtate, the judgment againſt the defendant be- cuti 
208, comes immediately diſcharged, and therefore the ſheriff muſt not 
8 bimſelf be liabf eee. i 2 8 
Linſey But the plaintiff in the action may have a /cire fac ias agaiuſt bond 
Hntt. 32. the ſheriff, and not bring an action of debt. woe lots and 
*P.224, 2. Debt lies againſt a ſheriff for the reavurd given by land 
ignoll v. ſtatute 6 & 7. W. and M. c. 23, on the convidtion of coiners; ſecui 
Roger. the judge having certified the conviction, which mult be ties, 
— Ws proved. ; 3 | of thi 
4 2 + 3. Debt lies againſt a ſheriff, where a perſon in cuſtody on Hz: 
TBro. Ab. 19. Fuel proceſs eſcapes, by the equity of ſtat. West. 2. and 1 T proc 
2 Inſt. 382. Rich. 2. c. 12. bythe party at whoſe ſuit the execution was. at wh 
— v. And where an action of debt is fo brought againſt the ſhe- If 
Ty riff on an eſcape, the whole ſum for which the defendant wes evera 


riffs of Mid- in c1./0191y at the time of the eſcape ſhall be recovered againſt 


dleſex. 2 


Black. Rep. 


12 * part of time, it is an eſcape. 3 1 8 
Stonchouſe And the action equally lies whether the eſcape was negli- 
v Mullins, gent or voluntary. | 3 RET 
25tra.153. Or whether the writ was returned by the ſheriff or not. 
E e For the cafes on eſcapes at length, ſee Treſpaſs on the Caſe, 
8 | 
| Clap. i 8 5 8 
Caſe. Cro. OR , . ; | 
Fliz. 17 + 4. Debt lies at the ſuit of the ſheriff for his fees for ext- 
+ Jayſon v. cuting an elepit, and other fees to which he is entitled. _ 
rpg And it is no objection that an elegit may not be a com- 
1 Tyſon > plere execution, for that plaintiff may be obliged to bring an 


Pathe. 
Salk. 333. 


the ſheriff. | | 33 
And if the defendant was ſeen at large for any the finallcſt 


ejectment to recover the poſſeſſion. 


And 


1 * 1 


And if an erroneous writ be delivered to the ſheriff, and P. 24 5. 

he executes it, yet ſhall he have his fees. Far v. 

Theſe fees ariſe under ſtar. 29 Elix. c. 4. which enacts, Plummer. 

© that no ſheriff or other perſon ſhall take more for exe- Salk. 3 32. 
 « cuting any writ, extent, or execution on the body, goods, 

« or lands of any perſon, than 124. for every 20s. upto 1001. 
and 64. for every 207. after, that he ſhall levy r take the 
body in execution for, under penalty of treble damages to 

= © the party grieved ; and 40l. half to the King and half to 
« the informer.” Se TY 
4 As to which ſtatute, it has been ſettled | | 
1 1. That it extends only to executions in aal actions, not Peacock v- 
W to real executions, as an habere facias ſeiſinam or poſſe ſfonem. Harris. 
2. That on a capias ad ſatisfaciendim, the ſheriff ſhall have Salk. 33 1. 
his fees for the whole debt. 3. But in elegit it ſeems doubtful | 
whether he ſhall have them for the whole ſum or anly ac- 
cording to the ſum levied. 4. The ſtatute does not extend to | h 4 
executions upon flatutes merchant or recognizances ; for the act 5 
is only to be underſtood of caſes ⁊ here the judgment redditur 
nn invitunm, not where it is by voluntary confeſſion of the party. 
= 2. The ſtatute does not extend to give coſts in caſes of exe - Brockwell . 
cution out of inferior courts ; ſo that for theſe the officer can - v. Lock. 
not have an action of debt. 50 | Salk, 331. 
5. The ſheriff may have debt againſt the ſureties in the & P. 226. 
bond given under flat. 2 : H. 6. for defendant's appearance ; Cotton v. 
and it is no objeCtion to ſuch bond, that the ſurety had no Weale. 
lands in the county, for the bond is taken only for the ſheriff's Cro. Eliz. 
ſecurity ; and the ſtatute is ſilent as to the quality of the ſure- 352+ * 
ties, and only declares it void when not made in purſuance 
of the ſtatute. | : 

Having now conſidered the grounds of this action; before 
proceed to the pleadings, it is proper to obſerve on the time 
at which this action may be brought. _ „ 

If a man be bound by bond to pay a ſum of money at five Co. Litt, 
ſeveral days, obligee ſhall not have an action of debt till all 292. b. 
the days are paſt, for the contract is entire, ſo that the breach — 
of it is not complete till all the days are paſtft. 

This is where the entire ſum is due on à /ingle bond, for if Cotes v. 
it be a bond in à penal ſum, conditioned for the payment of Howell. 
money at different days; the condition is broken and the bond Mic. 188. 
becomes abſolute upon failure of payment at any of the days, 3 3 
and debt lies before the laſt day is paſt. | Foro 
But if a man be bound in a recognizance to pay a ſum of Co. Litt. 
money at five fevergl days, preſently after the firſt day of 292. b. 
payment conuzee ſhall have execution on the recognizance fir 
that ſum, and ſhall not wait till the laſt be paſt ; for it is in 


the nature of ſeveral judgments, - 1 8 1 ö 


5 3 , . , 'F * , 

4 / 1 * © _ * „ : 
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P. 2 37. 45 I ſhall now conſider the PLEADINGS in this action, 
iſt. With reference to the contra. adly. To the perſon, 
And firſt of the Pleadings on the part of the PLAINTIFF, 
conſidered with reference to the contract. Y 
And firſt of thoſe upon | 


Bonds. 


1. In debt on a ſimple contract, plaintiff ſhould ſet out 
&« jn his declaration t/he promiſe or con ſideration which is the 
« ground of his action; but in declaring on a ſpecialty it muſt 
« be on a certain writing obligatory, or deed ſealed with his 
« ſeal, and conclude with a profert; for the bond or obliga- 
<« tion 1s of itſelf ſufficient.” | | | 
Simondsv. For where plaintiff declared upon a certain agreement, ſeal- 
Alexander. ed, &c. by defendant and had judgment on nil debet. The 
Gilb. Rep. judgment was arreſted, for there was nothing in the declara- 
Is tion to ſupport debt, for it could not be on promiſes, for no 
1 was laid, nor was the agreement ſhewn to be by 
| deed. | | | N 
je rear And as the bond is the ſole foundation of the action, the 
ig e. court muſt ſee that it is properly executed, as on it their 
2 Stra. judgment is to be founded; and therefore it is matter of ſub- 
1186.8. C. ſtance that profert be made of it. And the defendant * being 
*P 229. entitled to it by law, the court can in no caſe diſpenſe with it. 
Page v. And ſuch profert the party demanding it has a right to 
Divine. within % days after demand; the day of demand and giving 
Trin. 27 it both being excluſive : therefore when oyer was demanded 
G. 3. on Friday and judgment was ſigned on Monday, the judgment 
eee was held to be irregular. | 
P:4% 2. In an action on a bond, plaintiff ſhould aſſign but a 
ingle breach, for ſo only can defendant know where to ap- 
« ply his defence.” | | 5 
African For where defendant being appointed agent to the plain- 
N wy tiffs, gave the bond in queftion, conditioning for the payment 
Gab Rep. of all ſums of money by him received to the uſe of the com- 
238, pany; and the breach aſſigned was, That defendant had 
quot. 2. received from J. S. and ſeveral other perſons, divers ſums / 
oe, 773. money which he had not paid to the company.” It was held, 
and 1 Stra. that the aſſigning the breach in the receipt of divers ſum 
TIF from ſeveral perſons, was too general and uncertain, and 
therefore badly aſſigned. | 1 


* 


„ But where the tranſuction upon which the breach is found. 
ed is entire, though it conſiſts of many parts, a general 

© aſſignment of a breach will be ſufficient.” 
irs rae As where in debt on a bond as ſecurity for a perſon ap- 
bt wade pointed agent to a regiment, and the breach aſſigned was, 
:772-<« That defendant had received ſeveral ſums of move) 


from the paymaſter-general, for the uſe of the 1 
| whic 


1 


* which he had not paid over to the officers according to their P. 229. 
reſpeQive proportions.” This breach was on demurrer hel | 
to be well affigned, for the money was received from one 

perſon (not from many as in the laſt caſe) and for one purpoſe, 

to pay the regiment ; and his omitting to pay any part of it, 

was a breach of the bond and ſufficient. oF 

And where a fingle breach is aſſigned, it ſhould be fully 

and particularly ſtared in av/at manner t breath accrued.” 

As where in debt on a bond — for ſecurity for Jones v. 
the faithful ſervice of a clerk and breach aſſigned, That a Williams. 
large ſum of money, vis. 137. came to the clerk's hands Doug. 
on account of the plaintiff, whih he (the clerk) had ſpent and *93* 

FS embezzled.” This breach was held to be ill aſſigned for not 
= ſhewin S, how and from whom the money ſo embezzled had been 
7 recel dea. ä ö 
3. The breach ſhould always be ſo aſſigned that by no 
F © preſumption it ſhall be out of the condition of the bond; 
for ſo judgment might be given without cauſe of action.“ 
As where in debt on a bond which conditioned, ** That de- Stibbs v. 
fendant ſhould take his beer and ale only from plaintiff, and Clough. 
pay for what he drew, but that he might take his other liquors Stra. 27. 
from whom he pleaſed.” In debt on the bond the breach 
raſſigned was, © that ſuch a quantity of quors was drawn and 
8 unpaid for.” * On demurrer, the breach was held to be ill aſ- P. 2 30. 
ſigned, for it does not appear that the liquors unpaid for were 
malt * which only defendant was bound to take from the 
plaintiff. | IEEE; Es 
But the aſſignment of the breach need not be in the 
= © words of tlie condition, if it appears to be within the inten- 
tion or ſpirit of the agreement.” | 
7 For where the condition of a bond was, That defendant Bache v. 
ſhould from time to time render a juſt and true account of Proctor. 
all monies received by him as roaſiver of the pariſh of B. Dougl- 
c.“ And the breach alligned was, that on the laſt account 3?7* 
furniſhed by the defendant there appeared to be due a large 


5 ſum of money, which he had not paid over. Defendant de- 
/ murred for cauſe that the breach was not within the condi- 
f tion which was only to account: but per curiam, the inten- 
, tion of the parties, and fair conſtruction of the condition is, 
0 that the money ſfould be paid ; for to conſtrue it a condition 
4d enforce the making out a paper of items and figures is idle 
and nugatory. _ 3 | : TE 
. 4. © Where plaintiff brings debt on bond for performance 
11 of any thing, if defendant pleads matter of excuſe, plain- 
tiff need not ſer out a particular breach, for the angela ad- 
p- mits the non- performance and juſtifies iti. 
a5, As in debt on a bottomry bond, defendant craved oyer, Meredyth 
05 and the condition was, ** That if ſuch a ſhip returned in ten v. Alleyn. 


weeks and gave ® an account of the profits of her voyage, that Salk. 138. 
- 12 | | then P. 231. 


D E. B T. 


then the obligation ſhould be void.” Defendant pleaded that 
the Hip was bt and did not return; plaintiff replied, that 


the ſhip was not loſt, and defendant demurred, for cauſe that 

there was no breach aſſigned ; but it was adjudged, that de- 

fendant had made it unneceſſary by pleading matter of excuſe. 

Per Holt. The only exception to this is, the caſe of an award ; for 

S. Cin debt on a bond to perform an award, if defendant pleads 

matter to excuſe the non-performance, the plaintiff muſt {et 

out the award and the breach, for the award may be void in 

the whole or in part, and therefore the award muſt be ſet 

forth, not only that the court may ſee that there was an 

award, but alſo that the non-performance was of a good and 

not of a void part of the award, for that need not be per- 

formed. | a tt . 

« either part by act of the obligor forfeits the bond, and is 

4 a ſufficient aſſignment of the breach; for the law will ſup- 
« ply thoſe words ww/ich hall firfl happen.” 


sth. Where a bond is in the disjunctive, a breach of I 


Box v. As where defendant's wife, when ſole, gave a bond to the : | 


Day&Ux. plaintiff, which was in a penalty of 1 200l. if the married ary 


1 Will. 59. other perſon than the plaintiff, or refuſed to marry him within Þ # 


one month after the death of her father. Having married de- 


fendant in the life-time of her father, the plaintiff brought 3 


debt on the bond, aſſigning her marriage as a breach; and it 
*P.2 32, was held to be good, though inſiſted, that o ſhe might ſtill per- 


form one part of the condition by marrying the plainriff after 4 


| her father's death, as he might ſurvive her huſband. 
Bladwellv. Gth. © In debt upon any contract, plaintiff muſt declare 


Huggin. « for the exact ſum due by the contract, for there can be 1b 


Dyer 219. apportionment ; but if the ſum depends on ſomething ex- 


trinſic, though the plaintiff may demand more than he has 
a right to, yet he may enter a remittitur as to that part; 
but where the whole ariſes from the deed it cannot be 
« done.“ | | 
Incledon As where plaintiff declared in debt for 1821. 10s. being: 
„ Cripps. ſum due by defendant under his covenant, to pay 35/. per 
Salk. 659. hundred ſor every hundred of wood delivered in ſuch a place, 
and that he had delivered ſo many hundred and one Half, for 
which the money was due. On demurrer the court held, that 
the demand for the half hundred was more than could be by 
the contract, for there could be no apportionment ; but that 
a remittitur might be entered for that, it ariſing from matte! 
extrinſic. : "pe: 0 
Dutch W. 57th. Debt is in its nature a tranſitory action, and a bond 
India Com- or other obligation entered into in any foreign country may be 
ar Ja- ſued for in England. But in ſuch caſe, if dated at a certain 
7d emo place, it then becomes local and the declaration ſhould ſet 1t 


Aenriques N : EY Wl SOT 6 
VanMoſes. out as made at the true place with a © wis. at London in che 


18tra. 612. Ward of Clear, or where he means to try it.“ 
„ We | | Therefore 


R & 
R 6 
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. 
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„Therefore where plaintiff declared that defendant by his * P. a2 33. 
bond apud London conceſfit je teneri, Oc. to the plaintiff in Roberts v. 
401. ; and on oyer the bend appeared to be dated at Pt St. Harnage. 
David in the Faſt Indies, which was not mentioned in the Salk. 6 59. 
declaration; the variance was adjudged to be fatal. © 

And the reaſon of theſe caſes ſeems to be, that where there 

s an omitlion of the date, the bond produced in evidence does 
not appear to be the ſame declared on: for a bond made in 
Udon is not preſumable to be the ſame with one made at 
EZ Pt St. David's, and therefore the variance between the proof BullerN.P. 
ind declaration muſt be fatal; it being the conſtant practice 169. 
to compare the declaration with the hond produced at the 
trial. Te Fog IT” 8 05 
« But if the deed produced is in ſubſtance the ſame with 
that declared on, if the declaration ſtates matter of ſurplu- 
ſage or no way variant of the deed, it ſhall not vitiate.” 


As where plaintiff declared on a deed of covenant, dated Holman v. 
the 30 of March 170 1 anno 13 regn. Gul. 3. And on oyer Borough. 
thoſe latter words were wanting; on a demurrer for variance, Salk. 658. 
the eourt held it to be none, for the deed was imphcitly the 

And in this caſe before, where plaintiff declared on the Roberts v. 
bond /olvendum to the plaintiff, and on oyer, it appeared to Harnage. 
be teneri to the plaintiff for 401. to pay to his attorney or aſſigns, Bulk. 659. 
ber cur. it is no variance, for payment to “ the plaintiff or ro * P. g 34. 
bis attorney is the ſame thing; the feneri made it a debt to | 
the plaintiff, and a ſolver, to any one elſe would be repug- 
nant. . | | | 
And this action being tranſitory, the court will never —— 
change the venu, except under particular circumſtances.” py ies 878. 
As where the party's witneſſes are in a diſtant county, and p > zi 
then the court will annex conditions to the changing the venue, Ta Hz ' 
Es undertaking not to bring a writ of error, or giving judg- Paſe.z7G, 

ent of the preceding term. - PORE 3-B.R. 
And Note, Thar the breach being ſet out in the replica- Term.Rep. 
'on, the plaintiff can only alledge new matter in the ſpecialty 781. 
declared on, in his replication, after ſettir g it out on oyer : and Plen. in 
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therefore where plaintiff declared, on articles whereby 2 N 
at Ant agreed to take his malt liquors only from him; defen- . 8 E hs 
ant pleaded performance and the replication, © That by the 151 7. 


lame articles it was further agreed, that what ſhould be drawn 
Jhoult be paid for,” and that ſuch a quantity was drawn, 
as held to be bad. | SD 


2. Of the Pleadings in Debt for Rent. 


In declaring on a leaſe at avill for rent arrear, the plaintiff Bellaſis v. 
aſt not only ſer out a demiſe, but alſo aver and prove the Burbrick. 


* and occupation of the leſſee; for the rent is only due in Salk. 209. 
fore = | reſpect 


D 1 


* P. 235. reſpect of the occupation, and therefore it muſt appear * to 
8 the court, when leſſee entered, and how long he occupied: 
but in debt for rent on @ leaſe for years, though it is uſual in 
the declaration to ſay © virtute cujus, leſſee entered,” yet it is 
not neceſſary to ſet out ſuch entry and occupation ; for the 
aktion is grounded on the leaſe, and though leſſee neither en- 
ters nor occupies, yet he muſt pay the rent. 
Bur the want of ſetting out the occupation on a demiſe at 
will, muſt be ſhewed for cauſe of ſpecial demurrer, for it 
vill be cured by a verdict. 5 


Welbie v. 2. If rent is reſerved quarterly or half yearly, each gale i; 
Philips. a diſtinct debt for which leſſor may have 2 action, and may 
Went. 129. declare for the entire gale at the end of any quarter or half 5 
year, without ſhewing how the former quarter or half yea-  - 
has been ſatisfied: but if he declares only for part of the gal: | » 
due ar the end of any half year or quarter, it is bad, unleſs he 
ſhews how the remaining part was ſatisfied ; for otherwiſe 
leſſee may be expoſed to many actions for the ſame de-. p 
mand. 5 | _ * 
Filtarfe v. And whenever rent or any other duty is received quarter) 
Darby. or half yearly ; the declaration ſhould always ſtate vet 'F 
Show. 8. at due and ending, or it will be bad. | | 4 p. 
_ V- . So if rent is reſerved annually, to ſay after by even portion, jun 1o 
— 4 is idle and vain, and no action will lie for an „alf year's rem. 21> 
*P x 6 And if plaintiff declares for leſs rent than a year, without be 
in hoe bees ſhewing how the reſt was ſatisfied, it is bad, as in the laſt ca. 
Per Holt But if more than is due is demanded, plaintiff may enter: the 
Salk.659. remittitur pro tanto, for the demand depends upon ſomething WR © 
* extrinſic. Cs ED | = no! 
3. © Where plaintiff in his declaration undertakes to recit: | 4 
« a leaſe or demiſe, any miſrecital is fatal.” = dec 
Sands and In debt for rent, plaintiff declared on a demiſe © for 15. MF tan 
Taſhv. per ann. rent under a power to make leaſes for 21 year:' of t 
1 2 And on evidence, it appeared to be a demiſe for 1 5/. per am mut 
Ld. Raym. rent, and three fowls, under a power to make leaſes for 2 
4s years in poſſeſſion and not in reverſion, rendering the ancient ren <4 
and not diſpuni/hable of waſte + for this variance plaintiff ws i © tr 
| non- ſuited. 06 
Shute v. So where plaintiff declared on a leaſe for three years, and 'T 
Hornſey. on evidence it appeared, that the leaſe for three years was void the x 
quot. under the ſtatute of frauds, and that defendant was only te. not { 
Doug nant from year to year: the leaſe for three years being lil rally, 
925 and not proved, the plaintiff was nonſuited. Fide Nen. 2 was t 
Briflow v. Wright. Dougl. 640. Ar 
' Paterſon 4. If the action is for rent againſi the original leſſee, tl eng 
v. Scott. wenue may be laid either where the land lies or 2vhere the dir defen 


28tra. 776. as executed. But if the action is againſt the agnes of leſſee, ceſſar 
it muſt be laid where the land lies, for he is chargeable 9" moun 


on the priyity of eſtate. 


rast 
66 


caſe of covenant, which is tranſitory. 


rears due in his own time, and whether for arrears in the 


D E B T. 


So againſt the executor of leſſee, the action muſt be b a ht * p. 237 
where the land lies, for he is chargeable as aſſignee on the Cormell v. 


privity of eſtate only. Liſſett. 


So debt for rent by the aſſignee of leflor againſt leſſee, muſt 2 Lev. 80, 
be brought where the lands lie, though it is otherwiſe in the eee, 5 | 
3 ornwall, 


And an executor 1s in like manner wean an aſ- 1 Wilf. 165. 
ſignee, for arrears of a rent or rent - charge the action muſt be Pine v. 


5 * Lady Ley» 
brought where the lands lie. Sed Q, If that is not for ar — 


life-time of teſtator, the action is not tranſitory and may be 3 
laid any where. „„ + iS CT i 3 Keb. 15 5. 
zd. Of the Pleadings in Debt on Matters 7 
EY | Record. © | 


b declaring on a Bail. bond as affguee of the Neeriff, the Whiſkard 


plaintiff need not ſet out, that the debt ſworn to was above v. Wilder. 


« 107. and that for which the defendant was held to bail, was 1Bwr +330. 


the ſum marked on the writ according to ſtat. 12 Geo. 1.” 


For the ſtatute does not declare the proceedings void, but only 
prohibits the ſheriff from taking greater bail than for the ſum 
ſo marked on the writ : and if the ſheriff acts otherwiſe, he 
is liable to an action at the ſuit of the defendant, or he may 
be diſcharged on common bail; but the bail-bond is ſtill good. 

2. Neither is it neceſſary in declaring as aſſignee to ſtate xP. 2 28. 
the aſſignment to be © in the preſence of two credible wit- Leaſe v. 
« neſles” in the words of the ſtatute, mentioning their names; Box. 
nor is any profert of the aſſignment neceſſary, for it not a deed. 1 Wilſ. 180. 

3. In declaring in debt for an amercement in a court leet, the Wicker v. 
declaration oughr to ſtate that the defendant was an inhabi- Norris. 
rant within the leet, as well at the time of the amercement, as 3 G. 2. 
of the offence: but this would be cured by a verdict, as it BullerN.P. 
muſt be proved at the trial. ; | e 

4. Where a matter of record is the ground or founda- Co. Litt. 
tion of plaintiff's ſuit, there it ought to be certainly and 303. 2. 


truly alledged : but otherwiſe where it is but inducement 


or conveyance.” 


Therefore in debt on an eſcape, the plaintiff declared that Waites v. 
the priſoner was committed and eſcaped, and becauſe he did Briggs. 
not ſay prout patet per recordum ; defendant demurred gene- Salk. 565. 
rally, but the plaintiff had judgment, for the giſt of the action 
was the eſcape, and the commitment only inducement. _ 

And per Holt in this caſe, in debt on a judgment, quod cum 
recuperaſſet, is good without, a prout patet per recordum ; and 
defendant may plead nul tiel record. So that it ſeems not ne- 
ceſſary to aver a record in the very words, as words tanta- 
mount as quod cum recuperaſſet, are ſufficient, 1 

As therefore in declaring on matter of record where it 
is the giſt of the action, it * ought to be certainly and truly P. 239. 
* averred, any variance ſhall be fatal.” on re 


Ehetley v. As where plaintiff declared on a recognizance, acknow. 
Wood. ledged in the court of Common Pleas, before the Chief Juſ. 
Salk. 659. tice ng ſociis ejus, and upon nul tiel record pleaded. The 

| recognizance produced appeared to have been taken before 

one of the puiſne Judges at his chambers, and by him brought I 

in and delivered into court; and the plaintiff was adjudged Þ| ; 

to have failed in his record ; for the record as entered on the i 

roll and produced was in fact as it was taken: but in ſuch caſe p 

there is a difference in the practice of the King's Bench and | 72 

Common Pleas, for the King's Bench enters all recognizances as + 

a 

b 


„ ͤ OY al Eons gs, 
PI 


taken in court, ſa. that they bind only from the time of being 
entered there. But the Common Pleas enters them ſpecially 
as taken, ſo that they bind from the caption. And further, 
upon a recognizance in N. B. a ſeire facias lies only in Mid- 
S. C.call'd dleſex ; but on a recognizance out of C. B. either in Middle- 
Shuttle v. /ex or in the county where taken, and ſo the venue muſt be 
Wood. laid in an action of debt, either in M:4dleſex alone, if the re- 
Salk. 654. cognizance was in K. B. but in Middleſex, or when taken if 
of the Common Pleas. | | ESE 
Hull v. 5. If plaintiff declares in debt on a judgment, he muſt lay 
Winch- his venue where the judgment was obtained, as if plaintiff had 
field. Hob. judgment on debt or treſpaſs at Norwich, he muſt lay his ac- 
9 tion on that judgment at Nerwich and not in Middleſex ; for 
the original debt or treſpaſs is not now the ground of the ac- 
tion, but the record of that judgment which has created a new 
debt and is local. e 
* P. 240. And Nore, in general, that in declaring upon bonds or mat- 
ters of record, the 3 ſhould always conclude with an 
ad damnum of the plaintiff, but in debt for rent, with a fer 
quod actio accrevit. For in the firſt caſe the debt ariſes merely 
from the bond or judgment; bur in the latter from ſomething 
_ extrinſic, viz. the enjoyment of the land. e 
Marſh v. 6. And as before in debt upon leaſes, the declaration on 
Litler. the judgments muſt be for the whole or ſhew how the reſt was 
2Mod-41- ſatisfied, or the declaration will be — | : 


8. Of the PLEADINGS on the Part of the 


PLAINTIFF, confidered with Reference to the 
P erſon. | „ | | 


7 And firſt as againſt the contracting Party himſelf or his Heir. 
F.N.B.11g. 1. The declaration againſt the contracting party himſelf in 
| all caſes of debt, muſt be in the debet er detinet; for he is 2 
debtor by the contract, and does a wrong by withholding 

what is due. | | 

Goodwin 2. In the caſe of bonds or 2vhere the anceflor (the original 
v. Newton. debtor) 5inds his heirs, &c. the declaration againſt the heir 
oy 30. mult alſo be in the debet et detinet ; for as he is chargeable 
e Jure uo by virtue of the original contract from having aſſets 
dͥleſcended to him, he ſhall be charged as for his own debt. 
| | x « But 


FGW r EF 
5 F n „ 


- rr n I 7. . 
— 0 
0 F 1 1 


D 1 * 


*c« But as the heir is chargeable by reaſon of aſſets fe. P. 241. | 


4 ſcended, he can diſcharge himſelf by ſhewing tat ſie fea 


« no aſſets by deſcent ; but he muſt ſhew this ſpecially or he 
« will be bound” _ e — 8 
For where in debt againſt an heir on an obligation made Barker v. 


by his anceſtor, he let judgment go by default and à ca. ſa. Bourn. 


ilued againſt him, he brought error and aſſigned, that the Cro. Eliz, | 


execution ſhould have iſſued againſt the /ands deſcended only 692. 


and not againſt his perſon: but it was adjudged, that the 


judgment ſhould be general as his own debt, unleſs where he 


acknowledges the action and ſhews that he had ſo much only 
by deb 8 3 

« And where the declaration is againſt the heir on the 
4 ground of aſſets it muſt ſtate him as lineal or collateral heir 
« according as he ii it | | 

For where in debt on a bond againſt the defendant, as Jenks's 
brother and heir of J. S. the obligor, upon reins per diſcent in caſe, 
iſſue; it was proved, that J. S. was ſeiſed in fee and died Cro. Car. 
ſeiſed, leaving iſſue a fon, who died without iſſue, upon . 
which the lands deſcended to the defendant as heir to the n; 
and the court held that the verdi& was found for the defen- 
dant ; for he has nothing as immediate heir to the obligor 
J. S. And if plaintiff would charge him as collateral heir, 
he ought to have made a ſpecial declaration. ER 

But where A. ſettled an eſtate upon himſelf for life, re- & p 242. 
mainder to his firſt and every other ſons in tail, remainder to Els 
his own right heirs ; and entered into a bond and died, leav- Rowden. 
ing two ſons, B. and the defendant; B. died, leaving ifſue Show. 244. 
a fon, who died without iſſue, the defendant entered: he 3Lev. 286. 
may be charged as heir to 4. for he muſt make himſelf 
heir to him as laſt actually ſeiſed from whom the reverſion 


in fee was aſſets. 


But in debt againſt an heir, by an executor or admini ſtrator, Denham v. 
on a bond of his anceſtor, the declaration need not ſhew how Stephen- 
he is heir, for the plaintiff being a ſtranger, it would be hard ſon. _ 
to —__ him to ſet out another's pedigree: but where Salk. 354 
plaintiff ſues as heir he muſt ſer out his pedigree, for it is | 
within his own knowledge. —_ = = 

But though the declaration againſt the heir ſhould be in Comber v. 
the debet & detines, yet if it be in the detinet only it will be Wotton. 


cured by a verdict. iLev.224. 


2. Againſt Executors and Adminiſtrators. 
If the declaration is againſt an executor or adminiſtrator, 1 Roll. 
© |t muſt be in the detinet only, for he is not perſonally liable, Abr. 603. 
but only in reſpect of the teſtator's eſtate; he therefore 
* cannot be ſaid to obe. | | 
It is held however in this caſe, that if debt is brought Hargrave's 
againſt an executor for rent due in lis own time, that it muſt Caſe. 


1 


P. 24 3. be in the debe & detinet. But in the report of the fame 
Vid. Salter caſe. in Cro. Eliz. 711. I find that deciſion was reverſed in 
v. Cobbold. the Exchequer Chamber. Rs 
3 Lev. 74 However, after a judgment obtained again/t an executor, 
WIT one may have debt in the debet & detinet ſuggeſting a devaſla- 
dee 1 216 vit, and thereby charge him de boris proprus ; for being ſo 
I Lev. 285. liable to pay out of his own effects it is properly his own 
S. C. debt. * | | 
King v. 2. In debt on a judgment againſt an executor ſugge/ling 
Burrell. à devafiavit, the action may be laid either in Middleſex where 
Mich.30.4 the jud t is entered, or in the county Tohere the devaſli- 
C. B. judgment is en , e 'y Tefere the deva tu 
Buller N. P. wit is laid to be : but if defendant admits the judgment, but 
178. traverſes the waſting, that iſſue muſt be tried in the proper 
countv. . | 
Buck 7. And Nate, That an adminiſtrator may be declared againſt 
Barnard. as affignee, in debt for rent, for the time that he enjoy'd the 
Show. 348. land and was in poſſeſſion. | 


3d. By Exccutors and Adminiftrators. 
9 Fd. 4.47. nv. An exrcutor may bring. an action before probate, but 
Smt 4 5 he cannot declure till probate granted, for when he comes 
3 302. to declare he muſt produce his letters teſtamentary: but an 
| adminiſtrator cannot bring an action till admiriſtration granted, 
for the power of the firſt is derived from the will, that of 
thepert 4. the latter from the ordinary. „ 
Shorthoſe. But if the probate has been loſt, an exempliſication from 
1 Stra. 440. the ordinary wil be ſufficient. | 
*P.244. 2. Declarations by executors or adminiſtrators muſt be 
Frewin v. in the detinet only; Fur a perſon can only be ſaid to owe to 
Vaynton. the perſon to whom the money when received would belong, 
* Lex. 80. hat is, to the te//ator's or inteſtate's eftate, not to his execu- 
tor or adminiſtrator. Eo. | 
. „And this is the caſe whether the action is founded on 
Hitchcock & à contract or tort.“ | | 
„ Skinner As Where it was in debt for an eſcate againſt the fheriffs, 
and Lacy, on à judgment obtained by the executors : the declaration, 
Sheriffs. it was adjudged ſhould be in the detinet ; fo where the judg- 
_ El. ment was obtained by teſtator himſclt. 
Roll. Abr. F9S0 where the action was debt for rent, the declaration 
602. muſt be in the detire/ ; though the rent in this caſe was on 2 
4Spark v. demiſe which commenced on the death of the teſtator, ſo 
Spark. that /e never received any rent. 5 
— Eliz. « But where the executor makes himſelf chargeuble to ile 
; teſtator's eflate, there the declaration ſhall be in the debet and 
detinet.” _ | 
1 Roll. Abr. As if he ſells the goods of his teſtator and brings debt | 
602. q for the money: ſo if he takes a bond for a debt due to his 1 
teſtator; but if where the debt was due by bond to the W 
teſtator, he takes a freſh bond but with an addition! WW * ; 
obligor and payable at the ſame time, this ſhould be in the 


detinet 
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detinet only: for in ſuch caſe he is not chargeable on his 
own account, as in the two preceding caſes. ” 

*3. In actions by an executor the declaration ſhould ſtate x P. 2 45. 
« That the teftator was dead and he complete executor.” Morfoot v. 


Hut if the executor has recovered and had a judgment, and Chivers. 


afterward brings a /cire facias on it, ſuch averment is not Stra. 631. 
neceſſary, though it would be otherwiſe, had the ire facias 


been on a judgment obtained by the teſtator himſelf: for by 


the firſt judgment his right was eſtabliſhed. | | 
4. So a declaration by an adminiſtrator is good, ſtating in gkidmore v. 


general, that adminifiration wwas granted to fim by the Winſton. 


« biſhop of, Ec. without ſaying that he was ordinary, or to Cro- Elz. 


| whom the right of granting adminiftration belonged : bur if 28. 


it is a peculiar juriſdiction, that ſhould be fo ſet out. And Gidley v. 


Williams. 


the reaſon is, that the defendant might conteſt the right of Salk. 37. 
the perſon granting adminiſtration, or ſhew that adminiſtra- 


tion was granted to another, or that there were bona notabilia; 
but a verdi& would cure the fault. 5 | 

5. In a declaration by an exe-utoy of an executor, he Gradell v. | 
ſhould ſer out, © that the firſt executor proved the ail! 5” bo mae 6 
for otherwiſe plaintiff has no title: for if there had been no- 2 2 
probate granted to the firſt executor, an adminiſtration cum 305. 


te ſtamento anne xo ſhould be granted of the effects of the firſt 
teſtator, to the next of kin: but this would be cured by a 


verdict. 5 i | 
6. An executor ſhould not join in the ſame declaration a Hooker v. 
demand by his teſtator and in his own right, or the writ will Quilter. 


_ abate; for the judgments would be different: that on the 1 wir 171. 


firlt would be de bonis teflatoris, that on the latter de Bonis S. C. 
8 e | *P. 246. 
4. By and againſt Baron and Feme. 

For a debt of the wife dum ſola, as on a bond made by Walcot's 
her before marriage, the declaration muſt be ag-infl huſband ale. 
and wife in the deber & detinet : For as by the intermarriage 5 O. 38. 2. 
all the chattels of the wife belong to the huſband abſolutely, 
he 1s chargeable on that account with all her debts. | | 

2. For perſonal things in action as @ bond to the wife dum Cro. Eliz. 
Holo, the huſband may bring the action alone, or join the wife Hell 
as he thinks fit — © 3 

And Note. That though the wife is under age, yet the 3 Lev. 403. 
huſband and wife may bring this action and appear by attor- Humſreys 
ney : for the huſband by law may make an attorney and ap- v. Vaughan. 


pear both for himſelf and his wife. Show. 13. 


5th. By or again/t an Aſſignee. | 
1. If the action is brought by the aſſignee of the rever- 
« ſon, againſt the leſſee for rent, he muſt ſer forth the ſeiſin 


in fee, in the firſt tenant, and the ſeveral meſne aſhgnments, 


„down to himſelf: for theſe are neceſſary to make out his 
| e e 15 title, 


*. 247. title, and the validity of theſe aſſignments being matter of 


Cotes v. 


Wade, 


1 Lev. 199. meſnhe aſlignments to the defendant, for they do not lie within 


Pitt v. 
Ruſt ll, 


3Lev. 19. 
S. P. 


Co. Litt. 
226. 


Hayford v. As where to debt on a bond, defendant pleaded, « That 


Andrews. 
Cro. Eliz. 


697. 


Co . 38. : : ; > 1 . „ 
Whyddon 50 if the bond is delivered to the obligee himſelf, obligor 


cale. 
Cro. Eliz. 
520. 


*P 248. him a longer day for puyment, which was not yet come 


DEBT 


& law, ought to be ſet forth for the court to judge of.” For 
« it is a general rule, that eſtates in fee-ſimple *may be al- 
% ledged generally, but the commencement of eſtates tail, 
% and other particular eſtates muſt be ſhewn where they go. 
46 to the ground of the action; but not ſo where they are only ' 
© iducemerts And fo the life of tenant in tail or for life 
„ ought to be averred. 6 | | 

2. But where the action is by the leſſor or his heir, againſt 
the affignee of laſſte, plainuff need not ſet out the ſeveral 


FF N Ws EIT * 5 
. . >; 2 De at 3 ME”; S 2 
1 OP or, e 2 1 i * 
s l 


his knowledge: bur it is ſufficient for the plaintiff, to ſet forth 
the original demiſe to the firſt leſſee, whole eſtate and intereſt 
has by ſeveral meſne aſſignments come to defendant; and proof 
of poſſeſſion and occupation ſhall be ſufficient to charge him. 
9. I ſhall now proceed to conſider the 


PLEADINGS on the Part of the DEFENDANT. 


Firſt, With reference to the Contract: Secondly, With 
reference to the Perſon. . 25 5 
it. As to bonds, with reference to the contract, I ſhall 
remiſe, 3 2 | ook rob 6 
1. © That no parol averment varying the condition of a. 
„ bond, thall be admitted as a plea.” | 1 


AEST 
"> 
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before the day of payment, in conſideration of a treſpaſs 
done to him by *plaintiff's beaſts, that plaintiff had given to 
On demurrer the court held the plea ill, for no agreement by 
parol can diſpenſe with an obligation. 
cannot plead © that the delivery was not abſolute, but con- 
ditional.'“ For that would be variant from what appears 
on the face of the bond which is abſolute. 


en e So where to debt on a bond conditioned for payment at a 3 
Hob. 246. day certain; defendant pleaded, “ That the bond was given der 
Meaſe v. to indemnify the plaintiff's teſtator againſt another bond;“ Chas 
Meaſe. and on demurrer, the plea was held to be bad, for it is giving Ts 


Cowp. 47. parol evidence to abate a deed. 


Bro. faits. 


„ Dr. and c of abſolutely, ; > | 
e owe abtolutely, he may yet be difcharged by a ſub- 


Hodees v, 
Smith 
Cro. Lliz. 
623, 


But when obligor has entered into a band for payment 


« ſequent in/trument in writing.” <5 | 
As where to debt on a bond defendant pleaded, . That 
after the obligation, plaintiff by his indenture covenanted, that 
upon payment of Iod. that the firſt obligation ſhould be 
void :?* it was demurred for cauſe that the indenture being 
made after the bond it could not be pleaded in bar thereof, but 
ſhould be taken advantage of by covenant, and that it ſhould not 
enure by way of deteaſance or releaſe: but the court held it well 
pleaded in bar, and that circuity of action was to be — 
« Put 


neee 


ut 


in bar to one given before. 
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dant only pleaded a delivery to 7. S. © et hoc parat. eft veri- 


the plaintiff the nominal obligee in the bond is not the real 


„ 


n 1 


* « But in ſuch caſe it ſeems that ſuch inſtrument ſhould & P. 249. 
appear to be intended to operate as a defeaſance of the firſt | 
obligation, as to ſay, that on payment, &c. the firſt ob- Manhood 
« ligation ſhould be void.” For where there are no ſuch, Crick. 
words, a bond given at a ſubſequent day can never be pleaded Cro. Eliz. 

7 a 716. 
« But where the bond has not been delivered to the obligee Cro. Eliz. 


a himſelf, but to 4 franger, there defendant may plead any 520. 


e parol matter, as that it was delivered conditionally, or as an Co. Litt, 


440 eſcrow. For delivery is one of the eſſentials to a deed, and 56. my 
dit is not good and recoverable, unleſs it has been delivered 


« to the obligee himſelf.” _ . 2 | 
And therefore where defendant ſo pleads the delivery as Anon. 1. 
an eſcrow, he thould thew i whom he ſo delivered it, and Vent. 9. 


conclude & iffint ment. ſon fait. And therefore where defen- 51 8 9 


ficari.” The plea was held bad, for it 1s a ſpecial non e 
fadum. 8 „ | | | 1 

In one inſtance modern practice has admitted an excep- Rudge v. 
« tion to the rules now laid down, that is in the caſe of Birch. 

« Truſts.” For the courts of law now take notice of Truſts, Mich. ag 


and will allow a plea not conſiſtent with the bond. As that 8 Zo | 
erm.Rep. 


. 622. 
owner of it, but merely a truſtee for another. | 


* Therefore where a bankrupt had aſſigned his intereſt in a FP. 2 50. 
debt, by a deed poll to a third perſon, he was notwithſtand- Winch v. 
ing allowed to bring his action, for the benefit of the perſon Kebley 
to whom he had made the aſſignment, and recovered ; for the Hil.27G.3. 
ſtatute 1 Fac. 1. c. 15. only gives to the aſſigrees ſuch things Zz 
in which the bankrupt has a beneficial intereft, which in this“ 
caſe he had not, being merely a truſtee for another. 

So that the point ſeems now ſettled. "The fit caſe in Bottomley 
which it occurred was this. To debt on a bond defendant v Brook. 
pleaded, * That the bond was given to plaintiff for ſecuring Mich. 22 
100/. lent to the defendant by one E. Chanceller, and was by G.3.C.B, 
her direction made to plaintiff in truſt for her, and that E. 33 
Chancellor was now indebted to defendant in more than the 
amount of the bond.” To this was a demurrer, but it was 
withdrawn by advice of the court. (INT MM 
2 * Way IP acne is eſtopped to plead any matter 

contrary to the bond, yet he may plead a plca, which ad- 
mitting the bond, yet ſhall avoid it, as that the confideration 
vas illegal. ex. gr.” : | | 

For where in this caſe it was attempted to be ſupported, that Collins v. 
defendant was eſtopped Ly his deed to plead auy thing de/ors Blantern. 
to avoid it, (as here, © that it was given to con pound a profe- 2 Will 344. 
cution for perjury,”) the court held, that the eſtoppel only? 

went to prevent the party from pleading any thing contrary to 

lle deed, but this plea admitted and ayoided it. And in this 

: 5 ol 


« 


« 


DF. BT 
FP. 251. caſe the plea ſhould conclude, * © that therefore the bond 


„ was void, not with a non eff factum.“ 
1. The firſt plea I ſhall conſider on a bond is, that of no 
ee, faftum. Which is to be pleaded under theſe limitations. 

| Fhompſon 1. If the bond be void in itſelf, but that does not appear on 

v Leach. ie face oY the deed, but depends on ſomething extrinſic, 

Salk. 675. (as if naue by an infant or perſon non compos) in that caſe non 

eft factum is a bad plea. For the court can only judge from 
what is before them, and the bond on the face of it appears 

Whelp. to be good, ſuch alſo is the caſe of Dureſs. EN. 

. e. 2. So where à bond or other inſtrument is by an act of par- 

ale. „. 2 . RE”, i | 
Co. 119. liament enacted to be void, the obligor cannot plead non eft fac- 
wen. Ber- tum, but the ſpecial matter ſhould be pleaded, and advantage 
nard v. taken of the ſtatute. And if the bond was given on an uſu- 

Saul. 18tra. yjous confederation, the ſtatute muſt be pleaded. ES 

498. So if the bond was given for a gaming debt, the ſtatute 

Colbornev. ſhould be pleaded. And in this caſe the defendant in his plea 

1 ſhould ſer out the game played at, and conclude contra form. 

— Hat. that the court may fo that it was within the ſtatute. So 

in pleading ſimony the agreement muſt be ſhewn. 

Whelp- 3. Bur if a bond never was complete by delivery, as if de- 

dale'sCaſe. livered to another to the uſe of obligee, and being tendered, 

3 Co. 120. he has refuſed * it, whereby the delivery has loſt its force: 

*P. 2 52. or if made to a feme covert, and the huſband has diſagreed to 

Markham it; in theſe cafes obligor (defendant) may plead non eft fac- 

v.Gonaſ- tum. So though it was once his deed, yet if before action, it 

ton. Cro. becomes no deed, either by raſure, interlineation, alteration, 

446 or breaking off the ſeal ; in theſe caſes the defendant may 

plead non eff fuddum. | | ; 

Henry Pi- And Note, That though raſure in general ſhall ayoid a 

got's Caſe. deed, if made by the obligee, or a /ranger, without his pri- 

110. 26. vity, in @ part material, or by himſelf, in a part not material; 

yet an alteration by a ſtranger in an immaterial part will not 
| avoid a bond, if done without the privity of the obligee. 

Michael v. For this plea of non eft fa&um is in the preſent tenſe, and 

Scockwith. therefore if true at that time plaintiff (the obligee) cannot re- 

Cro. Eliz. cover, bur if the deed was good when the plea was pleaded, 

2 85 but after iſſue joined the ſeal was pulled off, or the deed can- 

celled, yet thall plaintiff recover. * | 

Coltonv. 4. From theſe caſes it appears that on the plea of non ef 

* % factum, queſtions of fact only ariſe, as the non- delivery, 

K . 4 - raſure, &c.” But where the condition is void in law, de- 
* fendant in ſuch caſe ſhould not plead non eft factum, but pray 

over and demur, if the legal condition appears on the face 
of it : if not, plead the ſpecial matter to avoid it. 

* P. 2 53. 2. The next plea I ſhall conſider is that of 


Solvit ad Diem. 


1. It was formerly the caſe, that as the money was to 
be paid according to the condition at 2 day certain, if that 
X | 66 money 


8 = ; 


% Jay: But it is now enacted by ſtat. 4 and 5 Ann. c. 16. 
„ . 12. That where debt is brought on any firgle bill, 


now given; and befide, that the performance of a condition Tryon v. 


| © after the day is pleadable.” | | 


9 1 hs 


« money was not paid at the day, that the bond was forfeit, 
« nor could defendant under this iſſue prove payment after the 


« bond or judgment, if the money has been paid, though 
« neither at the day or place, yet if paid at a ſubſequent day, 
«* ſuch payment may be ſpecially pleaded.” "a 3 
But if the defendant has paid the money before the day, Winch v. 
he may, to debt on a bond conditioned 7o pay af a day certain, — _ i 
plead ſolvit ad diem, and give in evidence payment before the Buller N. P. 
day, as he could not plead it; for if defendant was to plead,,, 5 
payment before the day the iſſue would be immaterial, for it 
ſtill left the preſumption open that there might be payment ar? 
the day. And therefore a difference is to be obſerved between 
pleading, where the condition of the bond is to pay at @ day 
certain, and where at or before ſuch a day: for to the firſt, 


defendant may only plead payment at the day, for the reaſon 


ought to follow the terms of it : but to a bond payable at or Carter. 

before ſuch a day, defendant may plead payment befere the day; 2 | 

viz. on ſuch a day, for it is within the condition. And there- n Ts 
. | *: 8 

fore where it was ſo pleaded, and defendant demurred to * it ton. 2 Burr. 

as an immaterial iſſue; the court over-ruled the demurrer, 944. 

and laid down the rule to he That where defendant pleads 1 Black. 

performance of the condition, the plaintiff muſt aſſign an Rep. 2 10. 

« abſolute breach; though it is not neceſſary where he 8. C- 

„ pleads a collateral matter (as a releaſe) ; and that there- 8 254. 

* fore where defendant had pleaded payment before the day, 

plaintiff ſhould have replied, that the money was not paid 

at the day mentioned in the plea, nor at any time before, on, 

* or after that day.” For by ſuch iſſue alone can the pay- 

ment be tried. be : 

But under the ſtatute nothing but an abſolute payment 
Therefore a tender aud refuſal of principal and intereſt 2 wayy | 
a ſubſequent day, cannot be pleaded in bar, as not being thews. 
within the equity of the ſtatute ; for ſuch conſtruction would Paſch. 1G. 
be prejudicial, as it would impower the obligor, at any time 1. C. B. 
to compel the obligee to take his money without notice. BullerN.P. 

2d. © If na intereſi has been paid on a bond for twenty 71 

* years, it ſhall be in law preſumed to be ſatisfied ; and in 1Burr.434- 
* ſuch caſe, defendant may plead fo/vit ad diem, and rely Cowp. 109. 
aon the preſumption : And Lord Raymond has left it to the | 
jury on ſixteen years, where there were circumſtances to 

* fortify the preſumption.” | | 

Wherever therefore the defendant relies on this pre- 
© ſumption of payment, the onus proband; lies on the plaintiff 5 
to prove payment * of intereſt after the day, to rebut the * P. 2 55. 
preſumption.?“ 5 | 

For 
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Morlandyv. For where in debt on a bond of 31 years ſtanding defen- 


Bennett. dant pleaded ſolvit ad diem, and relied on the preſumption; 


18tra. 562. plaintiff proved payment of intereſt two years after the thirty, 
but could prove none paid for the laſt twenty- eight years, 
Lord Raymond held, that this plea was to be taken ſtrictly 
(that is "” paid thirty years ago”) and that plaintiff hav- 
ing falſified 4 
reſt two years after, was entitled to judgment : but that de- 
fendaut thould have pleaded payment, after the day, under 
the itatute, in which caſe the preſumption would have been 
in his favour. | „„ : 
„This plea when founded on the preſumption is by the 
« court taken ſtrictly, and though they allow the preſump- 
tion of twenty years to be of itſelf ſufficient, yet if the time 
« falls any thing thort of that, they will require other circum- 
« ſtances to fortify the preſumption of payment; as if an ac- 


« count had been ſettled between the parties and no notice 


taken of the demand.“ 
Oſwald v. And therefore in this caſe where the bond was of nineteen 
Leigh. years and a half ſtanding, but no circumſtances to induce a 
1 preſumption in its favour; it was held to be no bar. 
Rep % Theſe circumſtances (when the time is under twenty 
« years) being matters of fact, as to the payment of intereſt, 
*P. 2 56. « are proper * evidence to be left to the jury to decide on 
« the preſumption.” „ SY | 
Searle v. For where the defendant relied on the preſumption of non- 
LordBar- payment of intereſt for twenty year:, the plaintiff offered in 
ee 41. evidence an indorſement on the back of the bond, being a re- 
2Ld Raym. ceipt for intereſt on it ten years before the preſumption ac- 
1370.8 C. crued : This evidence was refuſed by the Chief Juſtice, on 
| the ground, that it was the act of the obligee himſelf and ſo 
ſhould not be admiſſihle evidence; but the court granted a new 
trial, for it was proper evidence to be left to the jury, whe- 
ther the indlorſement of the receipt of the money was not 
made with the privity of the obligor, particularly as a receipt 
given in that manner is uſual, as more ſafe than on a looſe 
piece of paper: on a new trial the evidence was admitted and 
plaintiff recovered. 
Turner v. But where ſimilar evidence of the indorſement of the re- 
Criſp. ceipt of the intereſt was tendered, but appeared to be after the 
258t Ta. 827. gryenty years elapſed, it was rejected as inadmiſſible evidence. 
For in the preceding caſe, the indorſement was admitted be: 
cauſe it appeared to have been made at a time, when it could 
not have been thought neceſſary to encounter the preſump- 
tion; but this was made after the preſumption had in- 
curred. | 9 2 : 
And it has been held ſufficient to obviate the preſump- 
tion to ſh-w a claim er demand of the money.“ 


As 


defendant's plea, by proving the payment of inte- 
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- what purpoſe it thall be applied.” 


2 ney on a ſecurity bearing intereſt, and on another bearing 
none, (as by mortgage and ſimple contract) and he makes a x Vern, 24. 


D218: 1 


» A; where plaintiff ſhewed two, writs of teſfatum capias, æ P. 2 57. 


ſucd out by him before the twenty years run, but not ſerved, Moyle v. 


becauſe. defendant could not be found. Lord Mansffeld in Ld. Roberts. 
this caſe ſaid, there was no ground for the preſumption. e e 
+Bur if an action is brought on an old bond, as ex. gr. thirty P. 27. 


2 years ſtanding, its execution muſt be proved as other bonds. {Forbes. v. 


3. © Under this iſſue of /olvit ad diem, what ſhall be) Black ep 
« deemed à peyment, where defendant is indebted to the 5332. g 
« plaintiff in different demands, often comes in queſtion, Up- _ 
« on which theſe points have been ſettled. er Ca 

<« 1, That he who pays the money has a right to direct to 


For where defendant was indebted to the plaintifflin money Anon. 


1 on a bond, and alſo for wares ſold, and at the day of payment Cro. Eliz. 


he tendered the money on the bond. The plaintiff took the 68. 


1 | money and ſaid he would apply it to the payment of what was 


due for the wares, but defendant ſaid he paid it on account of 
the bond ; plaintiff afterwards brought debt on the bond, and 


1 it was adjudged againſt him; for the payment is to be accord- 


ing to the manner the defendant would pay it, not as plaintiff 

would receive it. | 5 07 I a. 3 | 
Therefore where the point turned on pay ment of earneſt, 2 P. Wm. 

on which plaintiff relied, and defendant had pleaded, tat he 308. 

did not accept or receive it as earneſt, The plea was over-rul> _ 

ed, for it is not material how defendant received it,“ but P. 2 58. 


how the plaintiff paid it, for quicguid ſolditur, ſolvitur ad. 


rnuodum ſolwentis. 


Fut there ſeem: to be ſome diverſity in the deciſions at 


law, and in equity, where the debtor makes a payment ge- 
LS © nerally, without appointing how the money is to be applied.” 


In equity it has been held, that ifa man owes another mo- Heyward v. 


Lomax. 


general payment without mentioning whether it is to be ap- 
plied to one demand or the other ; that it ſhall be taken to 
be paid in diſcharge of the mortgage, for it is natural to ſup- 
pole, that a man would elect rather to pay off money bearing 
intereſt, than that which carried none. I 
So where plaintiff was bound as a ſurety for J. S. in a bond Perris v. 
to defendant, and J. S. was alſo indebted to him on ſimple Roberts. 
contract; and they came to a ſettlement, in which it appeared Vern. 34. 
that J. S. was indebted on the balance of account in 85. in 
ſati faction of which J. S. made to defendant a bill of ſale 
of his effects: It was decreed, that the effects ſhould go to 
pay both demands in equal proportions and not to be applied 
to one demand more than to the other.. . 
. The deciſions at law have varied from theſe, for there it 
bas been held, that if the payer of the money does not ap- : 
Point to what ? demand it is to be applied, that the receiv- P. 2 59. 
er may do it.“ | | | | 
„ K Az 


8 ST 


Soddard v. As where one Owen was indebted to the plaintiff for coals 
Cox. he died and made his wife executrix, who alſo became in- 
2 Stra. 1194. debted to the plaintiff on her own account, and then married 

dileefendaut, who continued to deal with the plaintiff, and made 
ſeveral payments on account. Theſe ſums, if applied to the 
debt contracted by the wife while ſole, and that due as exe- 
cutrix would diſcharge both, and defendant having given no 
directions how the payments were to be applied, plaintiff in- 
ſiſted on applying them to pay thoſe debts, and brought his 
action for the coals furniſhed to defendant in his own time: 
The Chief Juſtice was of opinion, that as the defendant had 
not directed the application of the payments, that the right 
_ devolved to the plaintiff, who might apply them to the wife's 
debt while ſole ; but as to the demands againſt her as execu- 
trix, as theſe depended upon aſſets and the manner of admini. 
ſtering; plaintiff could not apply them to that demand. 
It is however to be obſerved on this caſe, that though 


* the general doctrine is there laid down, that where the 
« payer does not appoint that the receiver may; yet thy Þ# 
i caſe may well ſtand with the former, for the demands in thi ÞRF 
© caſe were of the ſame nature, both ſimple contract debts, fo Þ 
e that it made no difference to defendant in what manner the 


money was applied, which it would do where one demand 1 


« hore intereſt and the other did not.” | 


* P. 260. 80 in this caſe, where defendant owed money on two : 
Bloſs v. Cut- bonds, and paid money on account, but gave no direction v ; 


ing. which he would have it applied. The caſe was reſerved, $ | 


1194 which to apply it. 


And here it is again obſervable, that the ſecurities wer 
of the ſame nature, nor was it of conſequence (as far as ay 


_ © pears) to which bond the payment was applied.” 
3. Burt if there is any relation between the fund fron 
« which the payment is to ariſe, and the ſecurity, the fund 
« ſhall direct the appropriation of the payment.” 


"" Spas of As where defendant was an incumbrancer on an eſtate h 


Marſh, judgment, and had alſo a debt by bond, and received 2000 
x Vern. 468. of the purchaſe of the eſtate in part, but gave no notice to tit 
purchaſer, that it was to be applied to the payment of ti 
bond debt: it was decreed to be applied towards ſatisfactio 
of the judgment, the 2000. being part of the purchaſe · mon 
of the eſtate affected by the judgment. | 
3d. The third plea I thall conſider is that of 


: Accord and Satisfattion. 
5Co. 119.b. 1. This plea muſt have two qualities, i ſt. It muſt be ſuc 
as the party agrees to accept, and be ſo pleaded : 2dly, it mii 


P. 261. appear to the * court to be a reaſonable ſatisfaction, or 
| leaſt the contrary muſt not appear, F 


quot. 2 Stra. and it was determined, that plaintiff had the election, u F 


pleade, 
OT at a 
than th 
paid. 
As to 
accord ; 
of the | 
diſcharg 
* be dj 
edges hi 
tung red 


v * 1 F. 


As to the firſt, defendant ſhould plead, that he paid ſuch Paine v. 
« 2 ſum of money, 6c, in full ſatisfa#ion of the demand, and 1 
that the plaintiff accepted it as ſuch.“ | | 3 
For it is not ſufficient to ſay only, that plaintiff accepted it Hawkſhaw | 
as ſatisfaction, unleſs paid by defendant as ſuch. Nor is it v. Rawl- 
ſufficient that defendant ſo paid it, unleſs plaintiff accepted it 23. 1 Stra. 
as ſatisfaction. l | Bn | ; 
« go in the ſecond caſe, it ſhould appear that the ſatisfac - 
« tion was a good and valuable one, and it ſhould therefore be 
* Nen, . ett OS . 
For where to debt on a bond defendant pleaded an accord preſton v. 
and ſatisfaction, viz. a releaſe by him of an equity of redemption Chriſtmas. 
of certain premiſes mortgaged by him to the plaintiff, 1n lieu * Will. 86. 
of all bonds, Ec. On demurrer the plea was held to be bad, 
for an equity of redemption is of no value in the eye of the 
law, according to Littleton, Sed. 332. | 5 
And for this reaſon the ſatis faction muſt appear to be 
= *< complete and executed.” | E 775 | 45 
1 For where to debt on a bond, defendant pleaded payment Balſton v. 
of part before the day the bond became due, and à promiſe Cro. Eliz 
o pay the reſi at a day to come, ta which obligee had agreed: 304. : 
It was held to be no bar, for it was executory. p. 262. 
And therefore one bond cannot be pleaded in bar of ano- Sir Richard 
ther, for that is of no greater value, unleſs the ſecurity or Lovelace v. 
WJ circumſtances are bettered ; as by ſhortening the time of 23233 
payment. | | FVV 68. 
he bettering the ſecurily alone, is not ſufficient, for a Norwood v. 
bond with ſureties is better than a ſingle bond, and yet the Gripe. 
former cannot be pleaded in bar to the latter. Cro. Eliz. 
2. For the ſame reaſon payment of a leſſer ſum at the day? 
can never be pleaded in ſatisfaftion of a greater, becauſe by Pinnel's 


no poſſibility it can be a ſatisfaction; but re gift of a thing 275 5 Co, 


on of leſs value, but different in quality, as of an horſe or of a 

und WY robe, Sc. may well be pleaded in ſatisfaction: for theſe 
may be as beneficia] to the party and valuable as the money. 

eh So payment of a leſſer ſum before the day may be well S. CO. 

00. pleaded in ſatisfaction: or if the money is to be paid at York 


and the party takes a leſſer ſum at London, that may be well 
de pleaded in bar; for payment of a leſſer ſum before the day 
cor lat a different place may be of more value to the obligee, 
none! r the whole when due, or at the place where it was to be 
paid. 8 | 7 IS BE | 
As to the form of the plea, defendant ſhould plead the + ene 
accord and ſatisfaction of the money due by the bond and not : — 86. 


of the bond itſelf: for a bond being a deed, ſhall only be 2 Res. 


} ' | , 4 
a diſcharged by a deed : but the payment of the money may yo _— 


* be diſcharged by matter in pais, And if a man acknow- e 
ors edges himſelf ſatisfied by deed, it is a good bar without any 85 8. | 
| thing received. 5 | | 117. b. 


K 2 4. That * 26 Jo 1 


B * 


4. © That the debt has been attached in defendant'; 
“hands by foreign attachment, is another good plea to debt 
«© ona bond.” | | = es 
Upon which theſe deciſions have taken place. 
1. © That after plaintiff has commenced his action in the 
« courts above, and defendant appeared; the debt cannot be 
attached in defendant's hand.” % nn had 
Babington For where the defendant pleaded a foreign attachment of 
v. Babing- the debt in his hands, after appearance in the court above, it 
3 ro. vas ruled to be a bad ple. N LR 
1 « But a creditor of the plaintiff may attach the debt due 
“e by the defendant while the ereditor's ſuit is depending 
| « againſt the plaintiff in the courts above.” | 
Leuknor v. For where to debt on a bond defendant pleaded, that the 
Huntley. debt due by him to the plaintiff had been attached in his 
Cro. Eliz. hands in London by one Jaques; plaintiff replied, that be- 
** fore the attachment Jaques had brought an action in Com- 
mon Pleas againſt him for the ſame debt. On demurrer, it 
was reſolved that the creditor of the plaintiff might well 
make ſuch attachment, and that it therefore was a good ple 
m bar. 8 | | 
* P. 264. 2. A debt cannot be attached by foreign attachment befor: 
Dalton v. it is due, though the judgment on the attachment 1s not til 
Selly. Cro. after it become due. And therefore if defendant was to 
HT; plead the attachment, plaintiff might reply this matter, tha 
'- . 1t was made before the money became due, and have judy: 
| ment. | | Th | 
sir Ihn 3. A debt upon record by recovery cannot be attached by 
Perrot's the cuſtom of London, | | 8 | 
Caſe. Cro. 4. If defendant pleads a foreign attachment, it ſhould 
n appear that the plaintiff in this action had notice of the 
« proceedings in London to effect the foreign attachment, fof 
« as his property in the hands of his debtor is to be bound, 
he ſhould be made a party, and have notice.“ 
miher u For in this caſe where a foreign attachment had taken 
Lane. place, hut it appeared that no notice had been given to the 
3 Will. 297. plaintiff, for that fault he had judgment. This caſe was tha 
of an adminiſtrator, but the principle ſeems to be general. 
ny V- 5th. To debt on a bond to ſave harmleſs, defendant on 
& al. 4 can plead; either that he has ſaved plaintiff harmleſs, or that 
2 Wilf. 126. 2 he has received any injury, it was through his own de 
ault. | - 
White v. And where defendant pleads that he has ſaved the plairtif 
3 * a harmleſs, he ſhould ſhew /ow he had done ſo. But as the fair 
ning harmleſs is the ſubſtance, and /oww matter of form, plain 
*P.26 5. tiff ſhould take advantage of the defect in * the plea by ſpecid 
demurrer. And note, that in the caſe of a bond of —_— 
| | | | ni 
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| dant never can plead nil habuit in tenementis; for he is eſtop- 
| ped by his deed, which admits the demiſe. But had the 


D E B Jo 


65 1 | / d b J. F ir Brou hton's 
ity it is not neceſſary that the ſame Jhould be ſued. F or. if Broug 
rs hot pays the money without ſuit, the bond of indem- oY Co. 
nity is forfeited. „ | mr 
6. Bonds are within ſtat. 4 & 5 Ann. c. 16. which allows Dunn v. 


5 the defendant to plead double; and theſe pleas have been Vacher & 
allowed. Where the condition of the bond was to marry on 
requeſt; non eft fadtum, and never requeſted, was allowed. 


ux. 2 Stra. 
> of LN 

a wg Atkinſon v. 
So non eff fuctum, and a diſcharge under a commiſſion of Atkinſon. 


| bankrupt, was allowed to be pleaded. 2 Stra. 871. 


But non eff fadum and ſolvit ad diem cannot be pleaded Arnold v. 


| I I Baas. 
together, for they are incompatible. | | 
1 
Fe Den for Rau., 0 
1. In debt for rent reſerved by deed indented, the defen- Heath v. 


Vermeden, 
3 Lev. 146. 


demiſe been by the leſſor by deed poll, leſſee might ſo plead, 


for the deed is no eſtoppel as to im. 


2. So neither can he plead non dimiſit where the rent is Ibid, 


E reſerved by indenture, for there too is an eſtoppel. Though 
for rent reſerved by parol, he might ſo plead. Eg 


* 3. © In thele caſes, the rent being founded on the deed, * P. 266. 


the plea cannot contradict it; but where the deed is the 2 1. Raym. 


© inducement and matter of fact the foundation of the debt 1503. 
there is ſoine diverſity.” For defendant to debt for rent Arg. 
reſerved by indenture may plead nil debet, which in the caſe Hard. 332. 
Jof a bond, he could not do. For an indenture of leaſe does 


not acknowledge an abſolute debt as a bond does, as the debt 
ariſes from the enjoyment of the thing demiſed. 

So defendant may plead non eft fuctum, for denying: the s, C. 
xilterice of the deed, there can be no eſtoppel. LEES 

S0 though defendant may plead nil debet, yet he cannot 
give in evidence under it, that plaintiff had nothing in the te- EE, 
nements ; becauſe had he pleaded it ſpecially, plaintiff could Nr 1 nk 
baue replied the indenture, and eſtopped him; or plaintiff Goodall 
1ght demur ; for the declaration being on the indenture, Salk. 277. 
te eſtoppel appears on the record. Oe og Coney 
If leflor accepts rent due at the laſt day of payment, and Co. Litt. 
ves a diſcharge thereof and acquittance, this ſhall diſ- os 1 8 
harge all preceding arrears. So that ſuch would be good! Sid. 4. 
v1dence on nil debet. For it is not preſumable that a man 
ould give a receipt for the laſt gale of rent, when the for- 
ner were unpaid, © . I RR 

So if defendant pleads, Iewied by diſtreſs, and ſo nil debet, Gallaway v. 
le may give in evidence a releaſe or payment, and even ey 464 | 
20ugh there never was any diſtreſs made, yet is the evidence Sir Th. Cecil 
e payment or the releaſe good; for he iſſue is on the debt. v. Harris, 

| BT | 5 5 But Cro. Eliz. 
140. 


P. 267. 


But it is ſaid in this caſe per Holt, that if defendant pleads u 
ſure, and ſo non eft fadtum, nothing elſe is evidence but raſure. 

4. Riens in Arrere is a good plea in debt for rent,, 
though it would be bad in covenant for rent,” ¶ Hare, 


Theobald v. 


Warner. 


Comp. 588. Sawille, i Brownl. 19.) for in covenant ſuch plea confeſſe 3 


the covenant broken, and goes only in mitigation of damage 
Under this iſſue the payment comes in queſtion, and prof 
182. by defendant that /e had given a bond for the rent to the 
landlord, which he had accepted, will not amount to a pay. 
ment, for the accepting a ſecurity of an equal degree is n 
A (ante 262), and therefore cannot: 

ſo here, where the rent is due on a leaſe, which is an highs: Wa 


extinguiſhment of a de 


ſecurity than by bond. Vid. poſt. Godfrey v. Newton. 


Harris v. 


I 744, per 
Abney. 


182. ſo that the diſtreſs was lawful. | | 4 
7Hen. 6.26. 5. Entry and Ewiction of the whole or any part of h 
« premiſes demiſed, is a good plea in bar to an action 

5 « debt for the rent.“ | z 
Hunt v. But a mere entry is not ſuſficient to cauſe a ſuſpenſion i 
Cope. the rent, for ſuch may be merely a treſpaſs, and ſhall 


os 24% ſo deemed: but it muſt be a tortious entry and epißun to 
P. 268. to prevent an enjoyment of the premiſes. And therefore iſ 
this caſe, where the leſſor entered on the premiſes and pt 


ed down a ſummer-houſe, it was held to be no eviction, 
as to cauſe a ſuſpenſion of the rent. | | 
| And the * muſt be ſpecially pleaded.” 
Reynolds v. 
Buckle. 


intifr⸗ | : 5 
Hob. 336. was due that plaintiff ad entered on the premiſes, but di 


ſay, that he had expelled pr kept him out of poſſeſſion, ® 

plea was adjudged to be inſufficienntt. 
Taylor v. 6. If leſſor had covenanted by deed to repair, to debt! 
. 7 the rent by leſſor: leſſee may plead, © That he had e 
21. 2. the rent in neceſſary repairs ; which it ſeems by law he can 
| (though this was doubted by Holt, 1 Ld. Raym. 420. 
guære.) But defendant muſt plead this ſpecial matter, 
cannot give it in eyidence in the general iſſue, for he m 
have covenanted on it againſt the leſſor: but under the 
neral iſſue defendant may give in evidence, hat he paid 
rent to fer ſons who had rent-charges out of the land, by ® 
mand of leſſor; for payment by plaintiff's appointme" 

payment to himſelf. | | | 

2 v. But where there is an expreſs covenant that leſſee 9 
I as * deduct for charges and repair, in the ſame indenture; t 
* ont: 2" clearly defendant may plead it in bar of debt for the rent 


And à fortiori that leſſor accepted leflee's note of hand r 
Shipway, at the rent in arrear, can never be a diſcharge of the reu 
Monmouth, Here leflor having taken ſuch note, afterwards diſtrainei | 
| leſſee brought ies Ker and had judgment againſt him ; v3 
Bull. N. P. there was no alteration in the debt till payment of the nu 


For where defendant pleaded only, that before the ri 


. execution, he cannot plead the ſtatute; for though it is not 


. 


5. The flatute of limitations is another plea, and is given * P. 269. 
by ſtat. 21 Fac. 1. c. 16. which enacts, That all actions of 
debt for rent arrear or grounded on any lending or contract 
without ſpecialty, muſt be brought within e years. = 
But this only extends to rent due on a parol demiſe, for ar- Freeman v. 
rears due on an indenture of leaſe are not within the ſtatute. — 
Neither is it pleadable to any thing but ſimple contracts. 9. 
gBonds are only barred by the twenty years and pre- 
« ſumption (ante 254). And to matters of record tis not 
„ pleadable . | eh T7 | 
For in debt againſt a ſheriff for money levied under an — 12 
a record till the writ is returned, yet it is founded on a record — hag | 


and hath a near relation to it. 8 
8th. © Infancy is another good plea in debt for rent; but 
« a leaſe made to an infant is not void, but woidable only at 
his election on his coming of age: and if he does not 
« avoid it, but continues in poſſeſſion, he is chargeable for 
« the rent.“ : ; | | | 
Therefore where to debt for rent defendant pleaded in- Ketſey's 
fancy at the time of the leaſe made ; on demurrer the court caſe. Cro. 
held, that the leaſe was voidable only at the election of the Jac. 326. 
infant, by waiving the land before the rent day came; but 
he not having done ſo and being of age before * the rent #P.270s 
day came, it was deemed an election and plaintiff had judg= 
ment. Eg TE | 
3d. I ſhall now conſider the | 


Pleas to Debt on Matters of Record. 


1. Where debt is brought on a judgment, nul tiel record 
is the proper plea. And the iſſue is tried, by produciag the | 
record itſelf if it be a record of the ſame court ; but if of —_— Vo 
another court, it muſt be certified into the court where the pete OY 
action is brought by certiorari. : | 

2. So to debt againſt a ſheriff on an eſcape, nul tiel re- Madox v. 
cord is a good plea. For in ſuch caſe plaintitf declares on 2 
a judgment. In this caſe plaintiff demurred to this ple, —_— 
ſuppoſing that it ſhould have been nil debet; but it was held | 
to be good. : | | | 

But where a f. fa. has iſſued to the ſheriff who has leyied Cole 5. 
the money, but not returned the writ, and plaintiff brings - 5 
debt, defendant may plead nil debet ; becauſe it is then a 6 
matter of fact whether the money has been levied or not: 
but it is a bad . plea if the writ has been returned, for then 
he is bound by the return. ; | 8 1 

2. In debt on a bail bond, defendant cannot traverſe tie Watkyns v. 
arreft of the principal; for fo all bail bonds that are civilly Far. 
taken, (that is ſo. as not to expoſe the party by an arreſſ) * 
would be avoid et. | | ST % | 


D E B *. 


*P. 25 1. * So to debt on ſire facias againſt the bail, © That the | 


Ordway v. principal had paid the money,” is a bad plea, except it 
Parret & al. be pleaded on record + for the condition is, That defendant 
_ Eliz. « (the bail) ſhould ſurrender the body or ſatisfy the debt, 
32 E and this muſt be by the moſt ſufficient ſatisfaEtion, that is 
« by record.” odio APY RE 
Dodd v. In a ſcire facias againſt the bail, it was held, that where 
Dawſon. 2 the principal lay in gaol for two terms, and ſo might have 
Vent. 142. been diſcharged by a rule, yet that where afterwards a de- 
claration was delivered and judgment had thereon, that it 
was good to charge the bail. ES 
2. Theſe are the moſt material pleas diſtinctly applying 
to the ſeveral heads of bonds, leaſes, and matters. of record, 
There are alſo others which are equally applicable to each 
of theſe heads, which now remain to be conſidered. ' . 
1. The firſt of theſe, is the | 


| Plea of a Set. OF. 
This was firſt given by ſtat. 2 Geo. 2. c. 22. which enactz 
& That where there are mutual debts between the plaintif 


* and the defendant, or if either party ſue or are ſued asex- 
1 ecutors or adminiſtrators, where there are mutual debts 
«© between teſtator or inteſtate, and the other party, that one 
debt may be ſet off againſt the other, and ſuch matter 


#P. 272, © given in evidence on the general iſſue, or * pleaded in bar: 

„ wbut if intended to be given in evidence on the general iſſue, 

notice muſt be given of the particular ſum intended to be 

« ſett off; and upon what account it has become due.” 1. 

was afterwards further enacted by ſtat. 8 Geo. 2. c. 24. © That 

* mutual debts might be ſett off againſt each other, notwi!/: 

« ſtanding ſuch debts were of different natures, unleſs in caſe: 

„ where either of the debts accrued by reaſon of a penal.) 

contained in any bond or ſpecialty; in which caſe, the det: 

intended to be ſett off muſt be pleaded in bar, and in which 

„ plea ſhall be thewn how much is truly due on either fide; 

* and in caſe plainriff hall recover, judgment ſhall be en- 

* tered for no more than appears to be due after one des 

ſett againſt another.” | 1 2906's | 

Under theſe ſtatutes ſeveral deciſions have taken place. 

it.“ The debts which can only be ſett off againſt exc! 

other, are ſuch as are certain and liquidated, and for fuc: 
as afſumpſit would lie, to recover.” | 

Howlet v. Therefore where to an action of covenant, defendan! 

Striekland. pleaded a ſett-off of other damages done to him by the plat: 

Comp. 56. tiff and unliquidated. The plea on demurrer was held to be 

8 OE US ' | 

Nedriſf v. So where the afſump/it for 401. lent, defendant pleaded I 

5 2 ticles of agreement with mutual covenants, in a penal 

ceman of 200l. for performance, and ſhewed a breach whereby the 


penal 


Cowp. 57. 


Freeman v. 


for plaintiff's appearance at Weſtminſter. On demurrer it 


himſelf. 


r 


penalty had“ incurred and offered a ſett-off. On de- Nyett. | 

murrer the plea was over- ruled, and held not to be within the! Flac. Rep. 
13 2 | 2 394. 8. P. 

ſtatute; for the penalty is not the whole ſum, but ſounds in wh 

damages which are uncertain. © . Lei 

2. © The debt to be ſett off muſt be a good and ſubſiſting Buller N. P 

* one when the action is brought, and therefore a debt 180. 

barred by the ſtatute of limitations cannot be ſett off; and 

it be given in evidence on notice of ſett off, the plaintiff may 


reply the ſtatute of limitations; or plaintiff may object to it 


at the trial, if attempted to be given in evidence. 
It muſt therefore be an abſolute debt due to de- 


„ fendant.“ c 


For where in debt on a bond, defendant pleaded a greater Hutchinſon 
debt in bar, upon which the plaintiff prayed to have the con- v. Sturges. - 
dition of the bond enrolled; when it appeared to be a bond Trin 14 G. 
given to defendant, who was an officer of the palace court, RD _ 
was held, that this bond was not within ſtat. 8 Gee. 2. for 
that ſtatute re'ates to bonds for the payment of money, and not 
to bail bonds: neither was it within the ſtatute 2 Geo. 2. 
becauſe plaintiff did not bring the action in his own right (he 
being an officer) bur a truſtee for another. — ONO 
But if the bond had been given to the ſheriff and by him Long v. 
aſſig ned to the plaintiff, it had been otherwiſe, for then the Mich.ty 55 
1753. 
penalty would be conſidered as the debt, which the party Buller N. P. 
might *ſue for as aſſignee of the ſheriff, under ſtatute 4 and 5 180. | 
Ann. c. 16. Eu e * P. 274. 
3. The debts which can be ſett off muſt be ſuch as are 
* due in the ſame right.“ 5 e 
Therefore in an action of debt againſt a man on His own Paynton v. 
bond, he cannot ſett off a debt due to him in right of his 5 . 
jp | | alch. 4 G. 
wife, | | 4. 
S800 where defendants were inſurance brokers, and the Buller N. P. 
bankrupt before his bankruptcy had underwritten for them 179. 
ſeveral policies on the goods, the property of others, which Wilſon AL. 
had been loſſes, and for which the bankrupt was liable: to isn 
: | . c at ſon aud 
an action brought againſt the defendants for money due to the Creighton. 
bankrupt, they pleaded a ſett off of 1/e/e laſſes: but it was Mic. 23 G. 
held, that the loſſes being on goods the property of others, 3: 
that the debts were properly to them, not to the brokers, and 
therefore could not be ſett off to a demand againſt the broker 


So where plaintiffs teſtator appointed defendant his Shipman v. 


attorney to collect his rents, and after his death defendant Thomas. 


Cs: 


received rent which was in arrear in teſtator's life-time : G. 2 C B 


plaintiff who was executrix, brought an action for the money Buller N. P. 

in her own name; and defendant gave notice to ſett off a 180. | 

debt due by teftator to him : but he was not allowed to give | 

it in evidence on the trial, for the rent was due t9 the execu- 
: Et | ws, 


D E B 


trix, and never belonged to the teſtator, ſo that he never 

had any cauſe of action againſt the defendant, as the money 

vas not received till after his death, and the money intended 

P. 275.0 * be ſett off was a debt 4 the teſtator ſumſelf, and ſo the 
| rights were different. We . 
Brown v. But where the teſtator has been indebted in his lifetime to 
Holyoak. the defendant, there the debt is clearly within the ſtatute to 


1 p. be ſett off; and in ſuch caſe, the executor may admit ſuch 
179. ſett off without bringing an action. 


| 4. Money recovered by judgment may be ſett off.“ 
Baſkerville In this caſe there were croſs actions, Baſkerville againſt 
v. Brown. Brown for lol. and Broan againſt Baſterville for 30l. on 
2 Burr. 1429 notes; and both were to be tried at the ſame Sittings, 
Brown v. Baſkerville came on firſt, and Brown had a verdi 
for 30/. he had given notice of a ſett-off on the notes: It was 
held, that on the ſecond action Frown might give the former 
verdict in evidence, and bar Bafterwille's demand by ſo much 
of it as amounted to the whole of it, and enter a remittitur 
on the firſt record for ſo much. 5 

Thruſtout 80 where the leſſor of the plaintiff had a judgment for 
ex. demiſ.of 15], debt and coſts, in a ſuit of the preceding term for the 
_ uſe and occupation of an houſe ; and in the next term was 
2 Black. non-ſuited in an ejectment againſt the ſame defendant ; the 
Rep. 826. coſts of which were taxed to :2/. The court on motion or- 

P. 276. dered, that one demand ſhould be ſett off againſt the other. 
In theſe ciſes the two judgments to be ſett off were in the 


Barker v. 
Brabham. fame court; but in this caſe, where“ defendant had a judg- f 
3 6 ment in the King's Bench for 1021. againſt the plaintiff, and 7 
3 Will. 3 ' plaintiff had a judgment in the Common Pleas for 1061, Thi d 
8. C. laſt court allowed on motion, one to be ſet off againſt the other. i 
Collins v. 5. If debt is brought on a bond conditioned for the pay- 9: 
Collins. ment of an annuity, defendant may have a ſet-off againſt the { 
2 Burr. 820. ar renrs of the annuity due at the time of the action brought; th 
and the bond is not thereby diſcharged, but remains as a th 
ſecurity for the growing arrears. 2 : er 
6. If defendant gives notice of ſet - off, it muſt be certain 
| nas to every matter whereby it accrues,” _ | P. 
Fowler v. Therefore where the rotice of ſet off, was in theſe words, do 
E. « Take notice that you tre indebted to me for the uſe and gre 
ee by occupation of an houſe for a long time held and enjoyed, and to 
fler. now lately elapſed.” The debt intended to have been ſen aga 
Hil. 8 G. 2. off was rent reſerved on an indenture, which not being men- pro 
pod N. P. tioned in the notice, the court would not admit it in evidence; 
oa for if it had been ſhewn, the plaintiff might probably have 
proved an eviction or ſome other matter to avoid the demand. 
Theſe notices thould be almoſt as certain as declarations. 
Cook v. From hence it appears, that where the plea of ſett-off & 
N „, an equal ſum to that declared for, the action is barred 
Bal f but where it is of a leſſer ſum than that for which the action nee: 
179. is brought, defendant muſt pray to have it ſett off. And ho 


2 
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. And More. That as ſtat. 2 Geo. 2. requires notice where * P. 2 7. 
the defendant means to give a ſett- off in evidence, where in Blackburn 


this caſe defendant had pleaded the general iſſue, but forgot v. Matthias. 
to give notice; he was allowed to withdraw his plea and give * Stra. 1267. 


the notice. —- | | | 
7. The ſtatutes of ſett-off are extended to Bankrupts by Cowp. 135. 
ſtat. 5 Geo. 2. c. 30. / 28. which enacts, That where it 
« ſhall appear to the commiſſioners, that there has been a 
«© mutual credit given by the bankrupt and any other perſon, 
„ or mutual debts between the bankrupt and any other 
« perſon before the bankruptcy, the commiſſioners or aſlig- 
&« nees ſhall ſtate the account between them, and one debt 
% may be ſett againſt another; and what ſhall appear to 
« be due on the balance, and no more, ſhall be claimed or 


3 paid on either fide.” 


Though under this act of parliament the commiſſioners | 
have a power of making and allowing a ſett-off, yet it does 
not prevent the right of pleading or giving notice of a ſet-off 


to an action at law ; for if the aſſignees bring an action for a Ridout v. 


debt due to the bankrupt eſtate, defendant may plead a ſett- 8 

off of a debt due to him by the bankrupt. N 
nut the debts only which can be ſett off in this caſe, are 

“ ſuch as were mutual debts from and to the bankrupt at 

the time of the bankruptcy, and for which there were at 

that time mutual remedies.” _ 5 Ns 
For where to an action by the aſſignees of a bankrupt de- *P. 278. 

fendant gave notice of ſett-off, and at the trial produced a March, Aſ- 

note given by the bankrupt prior to his bankruptcy to one ſignee of 

Scott, and indorſed by Scott to the defendant; but it appear- ping. AE 

ing in evidence, that the indorſement had been made ſubſe- 28tra. 1234. 

quent to an ad of bankruptcy, it was held, that this could not 

ſett off; for there never was any debt due by the bankrupt to 


the defendant, and he could not be in a better ſicuation than 


the indorſer of the note, who could only have come in as a 


_ creditor under the commiſſion. | 


ln the caſe of Ryal v. Larkin, 1 Will. 155, and Buller N. 
P. 181, it is laid down as law, that the ſtatutes of ſett off 
do not extend to the aſſignees of a bankrupt, and it is on the 


ground, that, if the aſſignees brought an action for money due 


to the bankrupt, that as defendant could not have an action 
againſt them, but muſt prove the debt under the commiſſion or 


Proceed at law againſt the bankrupt himſelf, that therefore 


the defendant ſhould not be allowed to ſett it off. This 
doctrine is over-ruled as a general one in Coavp. 135. But 
the caſe itſelf ſeems to be reconcileable to the principle now 
laid down, viz. That the debts to be ſett off muſt be mutual 
at the time of the bankruptcy.“ bees - 

The caſe was, that to an action for goods ſold by the affig- Vid. ſame 
nees to defendant, he pleaded a ſett-off of a debt due by bond Caf. Bul. 


t him by the bankrupt before his bankruptcy, which was N. P. 18. 


_ diſallowed, 


— P „ 


P. 279. 


Abſolem v. 
Knight. 
Paſch. 16 
G. 4. C. B. 
Bull. N. P. 
535 


Gower v. 
Hunt. Bull. 
N. P. 181. 


P. 280. 


Litt. ſect. 
42, 513. 


Co. Livt, 


292. b. 


| Stephens & 
ux v Snom. Lefore it comes due, for then there is no demand. But it will 


TY 


alk. 578. releaſe rent then due, 


1 


* diſallowed, and the reaſons ſeem to be, firſt, that there wa 


no debt due to the bankrupt ; it was to the aſſignees, and ſo 
there were no mutual debts at the time of the bankruptcy. 


And ſecondly, that if this was allowed, a ereditor might buy 
up the bankrupr's effects from the e e under their ſale, 


and if allowed to hold the price as a ſett - off to his own debt, 
he might get twenty ſhillings in the pound, which would be 
a fraud on the bankrupt laws. Rs | 

8. © In general, a ſett-off is only pleadable or to be taken 


„ advantage of, where the action is for money, either ex- 


« preſsly aſcertained as debt, or in the form of certain dama- 


ges, as covenant for rent arrear. 8 
For where in replevin the avowant juſtified under a diſtreſs 


for rent, the plaintiff inſiſted at the trial that there was more 


due to him than the rent amounted to, which he endeavour- 
ed to take advantage of. Juſtice Deniſon refuſed the evidence, 
and on a motion for a new trial, the court held that the 
ftarute 2 Geo. 2. did not extend to the caſe of a dittreſs, 
which was not properly an action, but a remedy without ſuit ; 


they likewiſe declared that it did not extend to detinue, and 


the like actions of wrong. | . 

But where the action was covenant for non-payment of 
rent, defendant pleaded non e/? factum, and gave notice of a 
ſett-off, the judge was of opinion, that it could not be given 
in * evidence on this iſſue. But on a motion for a new trial 
the court held, that the evidence ought to have been admit- 
ted; ſor the general iſſue mentioned in the ſtature, mult be 
underſtood to be any general iſſue, and a new trial was 
ordered. 95 1 e 

2. The next general plea I thall conſider is, that of 


A Releaſe, 

1. If a man be bound by his deed to another to pay him a 
certain ſum at Michaelmas following, and before that time 
obligee releaſes to obligor all act. ons, he ſhall be barred of the 
duty for ever, and yet he could not have an action at the 
time of the releaſe made. But if a man lets land to another 


for a year, yielding rent at Michaelmas, and before Mic hiuel- 


mas leſſor releaſes to lefſec all actions, yet after the feaſt leſſor 
may have his action for the rent, for the releaſe does not 
diſcharge it; and the reaſon is, that the firſt is a debt at the 
time for which obligor has then'a right of aQion, though it 
is folvendum in futuro but the rent is no debt till the day 
on which it is payable, for it is payable out of the profits of the 
land, and if leſſce is evicted before the day, no rent is due. 
But leſſor may diſcharge leſſee of the rent before the day by 
a ſpecial releaſe. ” 1 1 

So a releaſe of all demands will not operate to releaſe rent 


2. In 


N. 


0 «as 


P 1 


* 2. In the caſe of bonds, if there are two obligors a releaſe XP. 281. 
to one is a releaſe to both, as well at law as in equity. For Bower v. 


it releaſes the contract. _ .  Swadlin. 


But if a man be bound to another in a bond, and obligee !Atk- 294. 
makes a covenant, binding himſelf not to ſue the obligor for Aloff v. 
o vears. this ſhall not operate as a releaſe or defeazance, but Scrimſhaw. 
ME IE Pe , 2 Salk 573. 


merely as a covenant not to ſue, and therefore is not pleada- 1 Show. 46. 


ple in bar to debt ona bond, S. C. 


But a deed of defeazance by which plaintiff covenanted in Hodges v. 
cor ſideration of 100/. to be paid at a future day, to diſcharge —_— 


the defendant of the bond in queſtion, was held to be a good 61 3. 
„ | | 


Though a releaſe of all demands will diſcharge a bond, 


4 a diſtinction is to be obſerved when it is of demands againſt 


« the perſon and 2 the eſtate, for if not a demand 
« againſt the eſtate ſuch a releaſe will be ineffectual.“ , 

For where to debt on a bond againſt an adminiſtrator be Topham v. 
pleaded, that plaintiff had releaſed all right, title, intereſt Tollier. 
and demand againſt the perſonal eſtate of the inteſtate. On Salk. 575. 
demurrer this was held to be no plea. For per Holt, there is 
a difference between a releaſe of all demands to the perſon 
of the adminiſtrator and to the eſtate. Here the releaſe is 
to the eſtate, and void, for it is not any right or demand 
againſt the perſonal eſtate, till judgment and execution ſued | 
out. 25 | | Os | ho 

* A releaſe cannot be given in evidence without pleading. P. 282. 
For it being a diſcharge by deed, all legal ſolemnities muſt Per. 28. 
be ſhewn to the court. OT OTE EY 

3d. In caſe of records, if a man 1s bail for another, and 
before judgment, plaintiff in the action releaſes to the bail all goe's caſe. 
actions, duties and demands, it is no bar; for there was no 5 (o 70, 6. 
duty againſt him till judgment againſt the principal. 

3. A third general plea in this action is a | 


Diſcharge under an Act of Inſolvency, or Certifi- 
cate as a Bankrupt, 
The act, of inſolvency are occaſional ones, but uſually 


enact, © That any perſon whoſe debts do not amount to 1 00/, 


«6 


may, on giving notice fourteen days before to his creditors, 

and delivering up upon oath all his effects (his bedding, 

apparel and implements of his trade only excepted) be dif- 

charged on petition to the court, from whence the proceſs 

** 1t]ued, or to the ſeſſions,” | | | | 
1. © This act is always conſtrued favourably for the Morley v. 

** priſoners,” and therefore where the priſoner had not given Vaughan. 

fourteen complete days notice, unleſs the days of the notice 4 Burr. 

and bringing up were conſtrued to be incluſive ; the court 25285 

beld that they might be ſo. . 5 as 
2. © The act diſcharges the inſolvent debtor of debts not 

due at the time of the taking place of the ſtature,” 


« 


As 
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ux. v. Stir- 
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B R. Bull. 
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Field. Mic. 


, G. 2. Bul- 
er N. P. 


173. 


Gilbert v. 
Bath. 1 
Stra. 503. 


Co. Litt. 
283. a. 


1 N * 


® As where he was indorſer of a promiſſory note, ww/ic/ 
had three mont/hs to run at that time, He was held to be 
diſcharged, for it was debitum in preſenti ſolvendum in futuro. 

So where the act commenced the 28th of January, 1778, 
and the bond, in which the perſon was bound, was dated 
September 21, of the preceding year 1777, and was due in 
September 1778, it was held to be diſcharged under the 

atute. = | 

But where there is a bond with a penalty, and alſo a deed 
of covenant, and the defendant takes the benefit of the act of 
inſolvency, whereby the bond is diſcharged, he is ſtil] liable 
on any future breach of his covenant, unleſs ſpecially ſaved 
by the ſtatute. ik RY | 

3. If defendant pleads a diſcharge under the act, he 
„ ſhould bring himſelf clearly within it.“ For when he 
pleaded that he was impriſoned on the day mentioned in the 
act, but did not ſay for what, it was held to be ill, for he 
might have been ſo impriſoned for a fine to the king for a 
contempt, which would not be diſcharged by the act. 

4. In an action by the aſſignees of an inſol vent debtor, the 
certificate made at the ſeſſions is prima facie evidence of a due 
diſcharge, and of all the proceedings under the inſolvent 
act; and if there has been any fraud or irregularity in the 
proceeding, it lies on the defendant to ſhew it. As want of 
notice Culluſion, Ic. | | 

*+ And where in debt upon bond defendant pleaded the 
in{olvent debtor's act, plaintiff replied that there was no notice 
given to him purſuant to the aA; and iſſue being joined 
thereon, the ſummoner being dead, the duplicate of the pro- 
ceedings before the juſtices was held to be evidence, becauſe 
the notice was not a matter on which to found their juriſdic- 
tion, if it had been ſo, that evidence would not have been 
ſufficient. But in this caſe, they are judges of the ſufficiency 
of proof of notice, it being part of their juriſdiction, and 
conſequently their duplicate of its being a good notice, will be 
good evidence; the ſummoner being dead. _ 

1. Having now conſidered the ſeveral pleas in this action 
with reference to the contract, the Pleas with reference to tht 
Perjon now remain. | | 

I ſhall premiſe a ſew caſes on the nature of joint and je 
veral bonds or ſecurities. | 

1. If to are bound yoirtly in a bond, and one only is ſued, 
the other muſt take advantage of it by pleading in abatement 
for if he demands oyer and demurs, plaintiff thall have judg. 
ment, for the court will preſume that the other never ſealed 
it. | 

Aud in ſuch caſe where one only is ſued, he cannot plead 
non eft factum; for it is his deed, though not his ſole _ 


3a 


 « 


£ 
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And therefore where defendant does ſo plead this matter * P. 28 5. 
in abatement © that another was bound * with him.” He Hollingſ- 
muſt plead further, That the other did ſeal and deliver it worth v. 
as his deed,” or the plea will be bad, for by ſuch means only 2 
is the deed good, and without ſuch averment the court will 55. . | 
preſume that the other never did ſeal it. 

It ſeveral are bound together in a bond or deed (as ex. Er. Matthew- 
merchants in a charter-party) but they covenant ſeparately, if ſon's Cale. 
the ſeal of one of the merchants is broken of, it thall not 5 Co. aa. b. 
avoid the deed as to the others, for the ſeveral covenants are 
as ſeveral deeds, but had they been bound jointly it had been 
otherwiſe: but where they do covenant ſeverally, if a raſure 
is made, it thall avoid the deed as to all; for that affects he 
deed itſelf, without any difference to the parties. | 

2. If a bond be made to ſeveral, they muſt all join in an spencer v. 
acti on, for their intereſt is joint and they cannot have ſeveral Putant. 
actions: the bond in this caſe was to the plaintiff and another, * N 4 
& cuilibet eorum, that is joint and ſeveral. | | 

But if the bond is ſo, and one only brings the action, de- ſſam and 
fendant muſt take advantage of it by pleading in al atemert, Paget v. 
for if he pleads it in bar it is bad, and plaintiff ſhall have (ue Kur“ 
judgment. | e 

1. Of the Pleas in this Action by the Heir. 

„As the heir is chargeable only where he has aſſets by 
« deſcent ; if he has none, the proper plea is riens per de/- EY 
* cent, and this ſhall refer * to the time of the anceſtor's death. & P. 286. 

« For it is enacted by ſtat. 3 and 4 V. & M. c. 14. That | 


: | © if the heir alien before action brou bt, yet he ſhall be 


liable to the value of the land, and if he pleads riens per 

* deſcent, the plaintiff may reply that he had lands from his 

* anceſtor before the original brought or bill filed; and if 

upon iſſue joined thereon, it be found for the plaintiff, the 

jury ſhall enquire of the value of the land deſcended, 

* and thereupon judgment be given and execution awarded 

as aforeſaid (i. e. to the value): but if judgment be g ven 

by confeſſion of the action, without confeſſing aſſets deſ- 

cended or upon demurrer, or ni/il dicit ; it ſhall be for | 

debt and damages, without any writ to inquire of the 

value of the land deſcended.” = | 
1. © The replication under this ſtatute ſhould be merely 

on the deſcent of the lands, not of their ſufficiency to an- 

* ſwer the debt; for of that the jury are to enquire under 

* the former iſſue.” | 5 . 
For where defendant pleaded riens per deſcent, al temps del Jefferies v. 

original and plaintiff replied, that defendant had ſufficient e hat 

lands before the time of the original purchaſed ; and on iſſue Ann. Buller 

thereon, plaintiff had a verdict; but there was no enquiry of N. P. 176. 

tle value of the land, The court awarded a repleader, for 
OY ; 1 the 


i 
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Browul. 75. on plene ee pleaded. 
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the iſſue ſhould not have been joined on the mc of the 
land deſcended. 


2. * The heir cannot have two defences, the one by 


XP. 287. common law the other by ſtatute.” 

Winder v. *For if to riens per de/cent the plaintiff replies, has before 
Barnes. the time lands deſcended, the heir cannot rejoin that he fold 
Paſc.I5G 2. them and paid bond debts to the amount: he ought to dif- 


17 4 N. F. cloſe the whole in his bar at once. 
8 But in debt on a bond againſt the heir, on the iſſue of riens 


v. Adderley. per deſcent, he may give in evidence an extent againſt him 
IId. Raym. on a bond owing by his father to the King: but it will be 
734. neceſſary to produce the bond or a ſworn copy of it. 
— 3. Where the heir has lands by deſcent, if he pays the 
a 4 10. debt of iis anceſtor to the amount of the value of the lands, he 
665. ſhall hold them diſcharged: and this ſpecial matter being 

pleaded ſhall be a good diſcharge, for he is not chargeable 
farther than the value of the lands deſcended. _ 

4. By ſtat. 3 and 4 UW. & M. c. 14. © If the anceſtor de- 
viſes away his land: to a ſtranger, and dies indebted by 
bond or other ſpecialty, the lands ſhall be liable in the 
hands of the deviſee; and the action thall be brought a- 

— „ gainſt him and the heir jointly.” And Mie, That if the an- 
2Stra. 120, ceſtor deviſes his eſtate to his heir, and the tenure and qua. 


1Black.Rep. lity is the ſame, and the limitations unvaried, though c/arged 


22. 8. C. iti his debts, the heir ſhall be in by deſert. 


Gooch's So if the ider makes a Voluntary ſettlement under which 4 


caſe. s Co. the heir claims, but which is void againſt creditors by tat, 
8282 13 Eliz. c. 3. In ſuch caſe the heir ſhall be in by deſcent. 


*P.288, * 2. Of the Pleas by Executors or Adminiſtrators. 


1. * The firſt is that of retainer. For by law an executor 
© or adminittrator is entitled to retain for his own demand 


„ againſt all others of equal degree.” 
« And this whether the debt is due to him in his own 
right, or as truſtee for another.” 
Plumer v. For where defendant was co-truflee in his inteflate's mar 
Merchant. riage ſettlement, in which inteſtate was bound to defendant 
pee by bond, in a penalty to leave to his (inteſtate's) wife 706! 
He died inteſtate, defendant adminiſtered to him, and bein? 
ſued by plaintiff on a bond for 2001. it was adjudged, thats 
plaintiff's demand and his own were both in the ſame de 
gree, andas he might as ſuch have paid to the other truſtee 
to the amount of the bond, that therefore he might retain® 
adminiſtrator, although no demand had been made again 
him either by the wife or her other truſtee. 
S. C. And it was fecondly further held as ſettled, that the de- 


Bond v. # 
— fendant might either plead a retainer or give it in. eviden 


Ven tort 
: Will An 


ator, a 
of them 
if ſuch | 


goods, a 


Weceives 


D n . 
& where defendants huſband covenanted with her father Loane 2. 


as truſlee for her, on her marriage, to leave her his perſonal : 2 . 
eſtate and 200/. per ann. She adminiſtered to her huſband: Rep. 965. 
it was reſolved, that ſhe had a right to retain ſo much of the 
huſband's effects as would anſwer * the covenant. And 2dly, * P. 2 89. 


tmat ſhe might give this retainer in evidence on the general 
iſſue. And Ch. Juſtice De Grey there quoted a caſe as deci- 
SZ ded, that where a widow executrix had paid off a mortgage 
on her jointure, which the huſband had covenanted to be free 
from incumbrances, that ſhe might retain to the amount of 
che ſum paid off. | CET 1 OS 
But this privilege of retainer is only allowed to a right- 
ful executor or adminiſtrator.” | NOTE | 3 
For an executor de ſon tort cannot retain. For ſa would he 8 8 
have advantage of his on wrong. | 5 Co. 30. 
Therefore if defendant pleads a retainer, he ought to ſhew Atkinſon v. 
that te/tater had made him executor, and it is not enough to ſay, Rawſon. 
chat teſtator made his will, and that he, /uſcepro ſuper ſe onere Mich. 
teſtamenti, paid divers debts, and retained for a debt of his G 2 
own. If he pleads ſo, plaintiff may either demur ſpecially for Bull. N. P. 
chat cauſe, or reply that he was executor de /on tort. 143. 
Though when plaintiff ſo replies, that he was executor de Vaughan v. 
/n tort, defendant may plead puis darrein continuance, that he Brown. 
Lad ſince obtained letters of adminiſtration, for ſuch adminiſtra- 28tra. 1106. 
tion will legitimate all intermediate acts, and juſtify a retainer. | | 
But where adminiſtration has been granted to 4 creditor, Simpſon v. 
© Fand afterwards repealed at the ſuit of the next of kin, the ON Sas 
T ; | 1 . . >." | ent. 1661. 
gereditor may retain againſt the rightful adminiſtrator, for per Weſten. 
where adminiſtration is granted to a wrong per ſon, it is * only Bull. N. P. 
voi dable, but if granted in a ⁊urong dioceſe it is bb. 141. | 
And as to what ſhall conſtitute a man executor de ſon tort, P. 290. 
TS theſe points are ſettled. N 35 
1. If a man dies inteſtate, and a ſtranger takes his goods, Read's caſe, 
and uſes them, or ſells them, this ſhall make him executor de 5 Co. 33. b. 
n tort, 2. But when an executor is made, and he proves the anon. 
will and adminiſters, if a ſtranger takes the goods of the teſ- Salk. 313. 
ator, and claiming them as his own, uſes them, or diſpoſes : 


ol Jof them, this ſhall not make him an executor de ſor tort; but 
ne it ſuch ſtranger, where there is a rightful executor, takes the 
. goods, and claiming to be executor, fays money or legacies, or 


receives debts, there he ſhall be charged as executor de for 
wt, Or, 3dly, if an executor is appointed and a ſtranger takes 
he goods, and meddles with them before the executor proves 
le will, he ſhall be charged as executor de ſon tort. 

2. A ſecond plea by executors is that of | 


Pelene adminiſtrauit. WY” 
Under this iſſue it is material to conſider, 1ſt. The order in 
hich debts are to be paid by executors, 2. The manner of 


pleading the payment of ſueh debts. 
Vor. I. ah ex iſt. 


— 


P. 291. iſt. Of the Order in which Debts are to be : 


L 
| $7 paid. | N 
2 Black I. An executor is bound to pay according to the rank of the 7 g 


Comm. 511. debts; that is, after funeral expences, firſt, debts of record, ot. 

by ſpecialty due to the king. 2. Debts by particular ſtatun 

having precedence to others; as forfeitures for not burying nu 

woollen ; for poor's rates; for letters due to the Poſt-oftice, 

and ſome others. 3. Debts of record; as judgments docketted 

according to the ſtatute 4 & 5 W. & M. c. 20. ſtatutes and 

recognizances. 4. Debt due by ſpecialty, as rent, upon bonds W# 

or covenants. And 5thly, Simple contra debts, as on note: 
unſealed and verbal promiſes. 5 | 


Godfrey v. But though rent is reſerved by parol, and the leaſe deter. Wt ke 
Newton. mined, yet it ſhall rank as a debt by ſpecialty, and a bond 3 of 
. Lo outſtanding cannot be pleaded in bar to it, for the contrad dit 
Earle, ſtill remains in the reality. EN mi. 
1 Vern. 490. f 2. If the executor or adminiſtrator pays debts of an inf out 
5. P. rior before thoſe of a ſuperior degree; he muſt anſwer thoſe dor 
+ 2 Black. laſt out of his own eſtate. But in order to charge him on th 
ee os ground it muſt appear, that /e had notice of ſuch debts of hight ! 5 
er N degree being then ſubſiſting. And that is only from the cred- BF 1 
60. tor of ſuch debt bringing an adlion againſt him for it, for tu crec 
1 only is legal notice. | | | beat 
Bank of And a bill fled or @ decree in the Court of Chancery ſhall k allo 
England. deemed of equal validity to attach a priority of demand « WF I. 
3 P. Wms. operate as a notice, as an actien at lx. cone 
SD in not. * 3. © And notice is ſo neceflary to charge the executor « WY bar 
P 292.“ adminiſtrator,” That if an action is brought by à credi no- y 
8 on fimple contract, and a judgement recovered ; the executi' WF whic 
houſe. Fitz. may plead that judgment in bar to debt on a bond. For other WS 80 
gib. 6. wiſe an executor or adminiſtrator might be ruined by the ob Mit is a 
I Mod. 75- ligee keeping the bond without giving notice of it. | Ar 
Fs But where to debt on a bond againſt an executor or adn Wall from 
2 V- niſtrator, he pleads a judgment confeſſed to an action on a in WE in eq 


Pafe. 25G. 3. ple contract debt, he muſt further plead, . That it was aui * 

1 Term. out notice pf the plaintiff's demand.” For in ſuch caſe only b 2, h 

Rep. 696. he excuſed, and otherwiſe he might defeat all the ſpecialy 
creditors. e E 


Anon. 4th. In debts of the ſame degree priority of adlion creates 88 ' 
Cro, Eliz, « a priority of right to payment.” That is, an executor 0 5 1 5 
OMe adminiſtrator ſhall not confeſs a judgment to a later brought Þ J 
action in prejudice ta a former: for he who firſt ſues tha Or 
11 rat Te RY gg 

For the right attaches by bringing the a&ion and not b) Bi | - 
the judgment.“ 53535 = 27 
Waters v. Therefore where · to debt on à bond 'againft an executor be * __ 
8 6 pleaded, aſſets confeſſed to a fornier action and nil aſſets uli * 
nb 43% Plaintiff demurred for cauſe, that there wvas no judgment /hew!, ＋ If 


and that it was not priority of —. but of * _ a nil af 


; | might have paid debts between the time of the writ being ſued 


D 2 


attached the aſſets in the hands of the executor ; but the plea 
was held to be good, for that bringing the fir ft action created 
the preference, and that an * executor or adminiſtrator ſhould #p_, 93. 
not be twice charge. N „ 
So if a man has an interlocutory judgment againſt an exe- Smith v. 
cutor and dies, and his adminiſtrator ſues out a ſcire facias on — 
it, the executor cannot plead a judgment obtained againſt him 3 
in bar ; for the judgment is abſolute and defendant can only 
, Os „ 
« And therefore the plea ſhould ſhew that no payment 
« was made after the action commenced by the plaintiff.” | 
For if defendant in ſuch caſe pleads ſo, and fic plene ad- Hewlet v. 
miniftravit, or this laſt only, the plea ſhould conclude, © That hung 
he has no goods or chattels of the teſtator, nor had at the day 28. EAN 
of ſuing out the 4writ, nor ever ſince.” For without ſuch ad- 
dition, as the plea refers to the time of its being pleaded, he 


out and the plea pleaded, which by law he ſhould not have 
VT | VS Tons 
5. As to the Order of the Debts in particular. 


i . a gainſt a Shelley's 
In ſtrictneſs, no funeral expences are allowable againſt 12 1 5 


ereditor, except the coffin, ringing the bell, parſon, clerk and * c- Ou 
bearer's fees, but not for pall or ornaments, The uſual ſum * * 
allowed is five pounds. : 


If the teſtator acknowledges a flatute or recognizance, with BullerN.P. 4 
condition to pay a leſſer ſum “ at a future day; it will be a 


bar to debts of inferior degree, though the day of payment be P 294. 6 
vol yet come, becauſe it is a preſent duty, and is on record, nnn | 
= which execution may be taken out without further ſuit. | 8 


So though a bond has ſome time to run before it is due, yet 1 Vs 


it is a good bar to debt of an inferior degree. | haves: 


And by the cuſtom of Z-ndor, ſimple contract debts due Buckland v. 


from one citizen to another, in caſe of inteſtacy, ſhall be paid Brooke. 


in equal dedree with thoſe due by ſpecialty. _ Cro. Elia. 
| | | --— 
2. In what manner Payments under Adminiſtra- 5 
tion are to be pleaded. 20. 62. b. A 


+ 1. An executor or adminiſtrator ſhould plead truly and ho- — Cc 


neſtly, and though there is a judgment for a penalty, he ought + Parker v. 
to plead the judgment and ſhew how much is really due. Atſield. 

2. If he pleads ſeveral judgments, and any one be ill K. 37r. 
pleaded or found fraudulent, the plaintiff ſhall have Judg- Ibid. 
ment. As if on ſuch judgments pleaded, plaintiff was to re- 
ply per fraudem, and prove, that debtor was willi ng to take 
leſs than was recovered ; this would be ſufficient to prove the 
judgment fraudulent, unleſs the executor or adminiſtrator 3 ä 
could ſhew that he had not aſſets even to pay that ſum. P. 295. 

3. If an executor or adminiſtrator pleads fix judgments, bid. 
at nil aſſets ultra ; it is a confeſſion * of aſſets to above five, 8 


Sherman. 
L. 2 . 1 e and Salk. 298. 


I. * = 9 - * 
bn, 
PPP 8 
. > ey”, 8 
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55 Williams v. And in ſuch caſe defendant may reply the judgments ge- L 
: 88 nerally without Ahewing the conſideration of them; for if fray. j* 


Newton v. If an executor pleads plene adminifiravit to a ſcire facia WY 


5 Leighton. contrary. And if another action is pending againſt him at te 
Salk. 310. ſame. time, during which the former judgment was obtained 


Salk. 39- 


Byron v. And bonds or ſpecialiies are bona notabilia avhere the ſets And \ 
Byron. rities are at the time of the death, But debts by fimple our in al 


4 


RR 


| and the nil ul is not material or traverſable, being bu 


dulenrt, that ſhould come out from the other fide. 


- Philips v. = Sq defendant may plead a ſtatute entered into by his tea. 
Echard. tor and then unpaid, without ſaying that It was for a juf 5 EXE 


Cro.Jac.35 gebt. 


Richards. on a judgment againft the teſtator, it is bad; for the ple 3 


1Salk. 296. ſhould thew &« how he had adminiſtered. But this ſhould be pf a 
ſhewn for caufe of ſpecial demurrer. Tu z 
ares 4 V. And Note, That it has been held that an exeeutor is boung dm 
Ero. Eliz. to take notice of a judgment obtained againſt his teſtator. free 
793- 4. If an executor pleads non eft fadtum to debt on a bond 
Ramſden v. it is an admiſſion of affets. . 5 arly 
1 ER +5. If an executor confeſſes or fuffers judgment to go by d. 
| 5 5 . fault, he admits aſſets in his hands and is eſtopped to ſay the If 


and he neglects to plead that judgment and ni aſſets ultr;if E 8 


it is a confeſſion of aſſets in the ſecond action alſo. 2 4%; 

: x And this ts ſuch an eſtoppel as to the jury, on a writ of i: os 
P. 296. quiry, that if there are not goods * of teſtator's to anſwer th BY 10 ä 
ſiſecond judgment, the ſheriff ſhould return a devaflavit. htl 
Bird v. hut a cognovit adlionem is no admiſſion of aſſets. 0 

Hob 256. 3d. A third plea by an executor is that of ; 8 


Ne unques Executor. 


« Under this plea it comes in queſtion not merely whe 

ether the perſon is actually executor, but whether admin 

« {tration has been properly committed to him or not.“ ; 

Burſton v. 1. Where there are bona notabilia in ſeveral dioceſes of th 
Ridley. ſame province, there muſt be a prerogative adminiſtratio Wi 
If there are Bona notabilia in different dioceſes of the dif Wh... 1. 
rent provinces of York and Canterbury there muſt be a pre as e 
rogative adminiſtration in both. | 


vera Eliz, trad follow the perſon of the debtor, and are goods in 1 ddled 
dioceſe, where the debtor is at the time of the crediu fen = 
death. -  - - 5 | 55 

Rex v. Log- 2. If a diocefan biſhop grants a probate of a will when pears, 
gen & al. there are bona notabilia in other dioceſes, it is void. But! 


Vence, 74. the deceaſed had bona notabilia ouly in one dioceſe, and "Bi... c.. 


Vere v Jef- ; K ns 4 
frics. Quot. Prerogative probate is taken out, it is not void, but vida *}ut if 
3 Co.30. only. And in ſuch eaſe the dioceſan * cannot grant a probat "GR 


*P.297. till the prerogative adminiſtration is repealed, 


Y 


D . eee 


25 3. If adminiſtration is granted to one durante minore State Probes v. 
S of an adminiftrator, it ſhall ſubſiſt till the adminiſtration at- — 
ains the age of 1aventy-one ears. For he is as a truſtee, and 
Ino one is capable of acting as a truſtee for another till he at- 
tains his full age. But if adminiſtration is granted to one du- 
ante minore atate of an executor, this ſhall ceaſe'when the Pigot's 


executor attains the age of ſeventeen years, for he is appoint- Caſe 5 Co. 


ed by the party himſelf, and may by the ſpiritual law be exe- ©: * 

cutor at the age of ſeventeen. . 5 

hut in ſuch caſe of an adminiſtration durante minore ætate Prince's 
of an executor, in caſe of an executrix, if the is under ſeven- ways 

1 een years of age, and ſhe marries a man of full age, the firſt e 

dminiſtration mal ceaſe, for the huſband may adminiſter as 

EF xecutor. TE Ws 

All theſe caſes therefore of adminiſtration granted irregu- 

[Yarly, the defendant may take advantage of. Es. TE 
As to the plea itſelf it is to be obſerved, 


iſt. That if an executor pleads p/ene edminiflravit, and Arnold v. 


: I Hereupon iſſue is joined, that he has admitted himſelf to be 277916. 

; ecutor, and therefore cannot ſhew that he only acted as , per Eyre. 

eent for the executor ; for then he ſhould have pleaded ne Bull. N P. 
ques executor, But if he gives in evidence a retainer, the 143. 

Plaintiff cannot object that he vas executor de fin tort, ſo | 

i Huld not * retain, without ſhewing the will, and who were *P, 298. 
ightful executors. VV 

2. Upon the plea of ne ungues executor, may be given in Jane Noel 
vidence, that the ſeal d the ordinary was forged ; or admi- v: ON. 

ation repealed ; or that there were bona notabilia ; but evi- * F 

ence that another perſon is executor; or that teflator vas non 8. C. 

Ep :p7- ; or that the will was forged ; cannot be given in evi> _ 

Pence: For that would be to falſify the ſeal and proceedings 

che ordinary, in a matter of which he has cognizance, and 

herein he is judge: but in the former caſes the ſeal of the 

dinary is admitted and avoided. | | 


f the 3. If an action is brought againſt a perſon as executor, and Harding v. 
110" WE pleads, that he is not executor, but adminiſtrator, it muſt be Salkill. 
dife WY ded in abatement, and not in bar; for a recovery againſt Salk. 296. 
bre de as executor is a goed bar to another action for the ſame 

uſe againſt him as adminiſtrator. 
Jeet And where defendant does ſo plead, that he is adminiſtra Fooler v. 
. in abatement, he need not traverſe, -t fe ever inter- Cooke. 
. ddled as executor, which he might have done, and ſo have alk. 297- 


eu executor oe ſon tort. For it thall not be intended that he Fe 

d fo, as all acts are intended to be rightful, till the contrary Salk. 298. 

pears, For if in fact the defendant was executor de fon | 

, plaintiff might reply it; and beſides defendant need only 

averſe that which plaintiff has alledged in his declaration. 

ut if defendant is ſued as adminiftratar of J. S. and pleads, | 
fe is executor, then defendant muſt go on and traverſe, xP. 299. 


4bſq. s. C. 


Caſe. 5 Co. 


% 8-6 3 

« Abſq. hoc that J. S. died inteſtate; and the reaſon is, that 
unleſs there was a dying inteſtate, no action can be brought 
againſt one as adminiſtrator, and to ſay that he was executor, 
is by implication only an anſwer to the dying inteſtate. L 
11. Theſe are the pleas of the moſt importance which oc. Þ* 
cur in this action; and it will now be neceſſary to conſider the 
caſes of (is ; 


EVIDENCE. 
1. On the part of the Plaintiff. 
If there is in the declaration any averment which dos F 


© not go to the giſt of the action, nor is neceſſary to the ſup 4 wa: 
« port of it, (as on a collateral matter), ſuch averment need 


3 <« not be proved.” | eric 
Hill v. As where in debt on a policy of inſurance, plaintiff, in hu el. 
Holliſter. declaration, ſtated an agreement in the policy, that if ay hi 
2 19- diſpute aroſe, it ſhould be referred to arbitrators choſen by | 8 
Bull N. p. either party, and averred, that it had not been referred, bu N 
167, without any default in him. At the trial, plaintiff did du 


prove that he had ever named a referee ; and it was therefor 
objected, that he had not proved his declaration. But on: 
caſe reſerved, the Court were of opinion, that it was a coll 
teral matter, and no part of the contract; and ſo being i . 
neceflary to have been ſet out, need not be proved. f 


*P. zoo. * 2. In caſe of Bonds. = 

= =_ T7 
Bull. N. P. 1. © As the validity of a deed depends on the delivery, u hint 
254. & well as the execution of it, both are neceſſary to be proved. WE. he 
Abbot v. It is therefore a general rule, That the ſubſcribing wi. aut 
Plumb. neſs to a bond ſhould, in an action on it, be always produced Bue 


Dougl.205. prove the execution of it,” unleſs ſome reaſon is ſhewn wil un, thi 


he cannot be procured ; neither will the confeiſion of thun 4 
obligor himſelf to a third perſon be ſufficient : but if the ſub f ma 45 
ſeribing witneſs denies the deed, other witneſſes may be calle | 
to prove the atteſtation” | | 3. 7 
« But where the ſubſcribing witneſs cannot be had, col . 
“ lateral evidence is good and admiſſible.” If the 
Coghlan v. As where the ſubſcribing witneſs was of the name or, upon 
Williamſon, Steele, who not being produced, the plaintiff proved, that Meli, ered 
Doug]. 89. perſon of that name had gone out to India, in a ſhip of wid... * 
defendant was purſer; but enquiries had been made a he m 
him, and he could not be found. Plaintiff proved further, tar if he 8 
he had applied to defendant to ſettle the bond, and that t 20er, 
then offered 80l. and to ſettle the reſt with intereſt at the en 5, if 
of the year. This was held to be ſufficient evidence to ſup Wu: of +] 
port the plaintiff's action, and he had judgment. 


0 


. 


* Where the witneſs who atteſts a bond is dead, it is not #P, 301. 
ſufficient to prove his hand, it muſt alſo be proved, that he is Henley v. 
dead, This caſe, though in equity, is there ſaid to be the Philips. 
ſame at law. | TIN TD ICE 2 Ack. 48. 
So where the ſubſcribing witneſs had become infamous, by Jones v. 
a conviction for forgery, on producing the record of the con- aſon 
Lviction, his hand was allowed to be proved by other witneſſes 
as if he was dead. Ee pear TEE 
In this laſt caſe the witneſs was incapacitated from being 
a witneſs, by act of law, in which caſe collateral evidence 
was admitted; and the caſe is the ſame in matters of ne- 
2 © ceſſity. or where the witneſs is under any legal incapacity, 
either by his own means or otherwiſe.” on - | 
As where the perſon who was witneſs tothe bond was after- Godfrey v. 
ward adminiftrator de bonis non to the obligee, and brought this Norris. 
"Faction on it, and, being plaintiff, was incapable of being an . 
evidence; proof of his hand- writing was held to be good evi- 
dence, and letters from the obligor admitted in evidence, 


2 Stra. 833. 


: | hick made mention of the bond. | 
1 So where there were three obligors in a bond, and one only ene v. 
q as ſued, the other was admitted as an evidence to prove the ; Sirw/y 
| execution of the bond by the defendant. | DET, 5 
But the witneſs muſt prove the execution of the bond by 

LF ffendant himſelf? | | 


1 | 1 For it is not ſufficient to prove, that one who called . * P. 302. 


u / J. S. (the obligor in the bond) executed it, if the witneſs Memot v. 
Mid not know the defendant. | | Bates, | 
EY | | Fil. 46.2. 
EE wh | Bull. N. P. 
2. In the caſe of Leaſes. 171. 
L If defendant inſiſts that the leaſe declared on is not the Per Holt at 
4 Plaintitf's, the plaintiff may ſhew that it was made by one Maidſtone. 
bo had authority from him, to make it, (as his attorney), and * N P. j 
70 He authority need not be produced. 17 „% ö 


N But where a man gives power to an attorney, ſo to act for Coombes's 
wil im, the attorney cannot do it in /is on name, nor as /is Cale. 
on ad, but in the name and as the act of his principal; and 20.75. Rei. 


7 made otherwiſe it is void. | N 8 
" 55 a e : I Stra. 708. 
a I the caſe of Executors and Adminiſtrators, 

4 If the defendant pleads plene admini/iravit, the plaintiff can- Welburne v 


ot, upon this iſſue, give in evidence @ copy of the inventory PeWwibury. 
bat; elivered by the defendant to the ſpiricual aver unleſs i, ber Eb. 

as fgned by him, though it was ſigned by the appraiſers : 12 G. 1. 

ut he may give in evidence, at the defendant had afſets, Bull. N. P. 

il he gives an inventory in evidence, he may ſhe that the 140. 

hat . Were undervalued. | ; Oe x Smith v. Da» 


"I do, if in the inventory produced, and containing the ac- Vis. Mich. 
o fu nd conta | | 


bust of the debts due to — teſtator's eſtate, it does not diſ- 32 


__ tinguiſh Ch. J. 


D 1 © 
4p. 0 tinguiſh between * the /perate and deſparate debts, it will be 


Bull ſufficient to charge the executor with the ee as aſſets, and 
140. put him to prove if any of them were deſperate. As if the 
Ayliff v. article was, Item for debts due and owing, which I admit 
Ayliff. Hil, myſelf to be chargeable with when recovered.” 8 
a ny 3 + But all the ſperate debts are aſſets in his hands; for iti 
1 . '** ſaying, that he may have them for demanding, unleſs the de. 
+Shelly's mand and refuſal be proved. — 2 
Caſe Sk t 2. Where the plaintiff has taken a judgment againſt an 
" executor, who had pleaded plene admini ſtravit, of aſſet 


296, 
1 Taylor quando acciderint, he ſhall not, in a ſubſequent action againſt 
v. Holman the executor ſuggeſting a devaſtavit, be allowed to go into 


and Ro- evidence of aſſets having been in defendant's hands before that 
berts. Sit- judgment: for plaintiff, by ſo taking his judgment, had 
tings after admitted that defendant had fully adminiſtered to that time. 
2 IJ + 8 $3. If defendant pleads plene py 2 to an action of 
x - **** debt, it admits the debt; for it is as for a ſum certain: but 
169. e Ss 5 
Ssaunder- tis otherwiſe in afſump/it, which is for a ſum uncertain, and 
jon v. Ni- in the form of damages; for there the plaintiff muſt prove hi 
cholle. debt. 33 | | 
Show. 81. || And if the action of debt be on a bond, and plene adnin- 
S. C. frravit pleaded, and defendant offers proof of payment of aro- 
* P. 20. ther bond, he muſt prove that it was ſealed and delivered, 
39. (that it was a complete deed intitled to * priority); but if i 
is on a ſimple contract, payment is only neceſſary to be proved: 
becauſe, if no bond, it is a good adminiſtration in that action; 
for the ſimple contract demands are in the ſame degree. 
4. © As it was before obſerved, that by priority of aQion 
« a right attached to the perſon who brought the action, by 
no artificial reference of the filing of the bill to the firſt day 
« of term, ſhall the executor or adminiſtrator be in- 
« jured.” | | 
Man v. For if to plene adminifirayit, plaintiff replies aſſets at th: 
Adams. time of exhibiting his bill, (viz. on the firſt day of term) If it 
3 Sid. 432. appears in evidence, that the bill was not filed for ſome days 


Boll NP. 
| 144. time of ſuing out his original, viz. on ſuch a day, and defer: 


Mss. court ſuffer him to give evidence of no aſſets. 
Bull. N. P. e ee ny 
145. fs” 


„FEE oi onto tl el 4 
FFF 5 8 


„ 


2. Of the Evidence on the part of the Defendant. 


1. In debt on a bond defendant pleaded, that the money Titus v. _ 
was lent from 24/ of Augu ſt, io 24t/h May, for a premium of LadyPref- 
150 guineas ; on evidence, it appeared to be for nine months. 10n,1Stra, 
It was objected, that there was a variance; for the months 652, 
ſhould be lunar months, and ſo that the contract would not 
reach to the 24th of May; but it was adjudged, ** Thar the 
e time ſhould be governed by common underſtanding, which 
« as kalendar months, and ſo that there was no variance“ 

2. In debt for rent, and nil debet pleaded, defendant may Anon. 
give the /latute of limitations in evidence; for the ſtatute is Salk. 278. 
in the preſent tenſe, and ſo makes it no debt at the time of 
pleading. But it is otherwiſe in aſſumpſit. 5 5 

So, on the ſame iſſue, defendant may give entry and ex- 181d. 151. 
pulſion in evidence. | | Shs 

2. Upon plene adminifiravit pleaded, and iffirt riens inter Co. Litt. 
mains, if it be proved that defendant had effects of the teſta- 283. 
tor's in his hands, he may give in evidence, that /e paid to 
that value of his ou] money, and need not plead it. | | 

So he may, on this iſſue give in evidence, that /e 2vas but 1Mod, 174. 
executor durarte minore &tate ; * thut he paid debts and lega- x P. 306. 
cies ; and that he had delivered over the r-fidue of the tefla- * 


tor's eſtate and effefts to the infant, when he came of age; for 


his power then ceaſes, and the new executor then becomes lia- 


| ble to actions; but he will be anſwerable for ſo much as he 


has waſted, and the new executor has his remedy againſt him. 


It is ſaid in this caſe, that he is not liable at other mens ſuits ; 

but in 6 Co. Packmar's caſe, and Latch. 60. it is ſaid he is; 

of which laſt opinion Buller ſeems to be. | 2 : 
The deciſion in Packmar's caſe is, that if an adminiſtration Packman's 

be granted to one, which is afterwards repealed, and admi- Caſe. 

niſtration granted to another, that all diſpoſitions and pay- sen 

ments made by the firſt adminiſtrator, while his adminiſtra- 

tion remains unrepealed, ſhall be good; but if he waſtes the 

goods, that any creditor may charge him in debt. Eons 

12. Having now at length conſidered the ſeveral caſes on 

the grounds, pleadings, and evidence in this action, it now 


| only remains to conſider thoſe on the heads of the 


VERDICT AND JUDGMENT. 


1. The jury, beſides finding the debt, onght to give da- Per Wild 
mages for the detention, which is uſually one 15 
under particular circumſtances it may be more; as where 29 Car. 2. 


illing, though Juſt.Paſch, 


the principal and intereſt due on a bond exceed the penalty, Bull. N. P. 
in ſuch caſe, the jury ought to give the reſidue in damages, P- — 
25 well as in debt on a ſingle bill. . | 


And | 


D E B x 5 


KP. o/. * And this is now ſettled, that the jury may ſo ſind, though ; 


'Ld Lounſ- Contrary to the caſe of White v. Sealy, Dougl. 49. in which 
dale v. it 1s decided, that in debt on a bond, no more 1s recovera- 
Church. ble than the pen alty. e 


ng "= 2. „ Where this action is founded on a contract for a 
Term Rep. © ſpecific ſum, and that grounded on the agreement itſelf, 
388, „ plaintiff can recover only that ſpecific ſum, and there can 


& be no apportionment.” | 
Counteſs of As where plaintiff declared in debt, on a promiſe to pay 
Plymouth him 1oo/. per ann. for his trouble in collecting rents, and 
v. Throg- brought his action for 75/. for three quarters ſalary, and had 
122 a verdict for it in C. P. Judgment was reverſed: for it 

was an entire contract for a year's ſervice, and there could 

be no apportionment for a 25 A | 
| Salk. 659. * But where the debt depends on ſomething extrinſic (as 
per Holt. 4 rent, cx.gr.) there plaintiff may have a verdict for what 
C.J. “4 js really due, tho? more is demanded.” SES 
Co. Lite. « But as a ſum certain is always claimed, the verdi& 
227. a. © muſt go to the whole of it, that is, if the jury find part 

& to be due, they muſt find nil debet to the reſt.” 
Hooper v. For where, in debt, on a charter- party, wherein defendant 
Sheperd. covenanted to pay fifty guineas per month, and plaintiff de- 


28tra. 1049. (lared for zool. due on balance on that account, defendant 


*P. 308. pleaded payment for all the time the ſhip was *in his ſervice, 
and iſſue being joined thereon, the jury found that $57. 
remained unpaid ; but ſaid nothing to the reſt of the 500!. 
This was in C. P. apd judgment was reverſed ; for the jury 
had not anſwered to the whole demand, and ſo the defendant 
might be called upon again. | | | 

Co. Litt. 3. If an executor pleads plene adminiſtravit, and iſſue is 

227. ® joined thereon, and the jury find that defendant had goods 

in his hands, but do not find the value, the verdict is void for 

uncertainty. | 

Richardſon If the jury find affets in Ireland, it ſhall charge the exe- 

NT; cutor ; for ſuch are aſſets every where, and the jury may 

Dowdall's | Enquire of them, | | 

nag "F 2. As to the judgment. 

Courts of Jaw ſormerly conſidered the penalty of the bond 
as the dcht, and gave judgment accordingly. This drove de- 
tendants into Chancery, where the decree gave only what 
was really due for principal, intereſt, and coſts. For re- 
medy of this it was enacted, by ſtat. 45 Ann. C. 16.“ That 
“in all actions brought upon bonds, in which is a condition 
& or defeaſance to be void on payment of a leſſer ſum at 2 
« day certain, if defendant ſhall! bring into Court all the 
« principal, intercſt, and coſts of ſuch, the money fo 
« brought in ſhall be deemed a full diſcharge, and the court 
« ſhalt give judgment accordingly.” | 


Under. 


Bo” re wm, 


- 3 Fo 8 A . 309. | 
1. That where the bond is to pay a ſum of money by Bridges v. 
inſßtalmente, upon failure of payment of any, and action Williamſon, 
brought on the bond, the defendant may, under the ftature, * Stra. 814. 
bring the arrears, Ic. of the laſt inſtalment into court. N 
2. But where the bond is in that form, and default made Darby v. 
in the payment of any of the inſtalments, the plaintiff may Wilkins. 
ſign his judgment for the whole ſum, but not take out exe-® Stra. 957. 
cution till the inſtalments became due. of Kh 
| So where the bond was for a ſum of money payable at the Masfen v. 
end of three years, but the intereſt by -yearly inſtal- Touchet, 
ments. On default of payment of one half year's intereſt, 5 
the court allowed plaintiff to ſign judgment for the whole P. 6. 
ſum, though -not then due, but with ſtay of execution on 
payment of the intereſt then due. 3 | 
3. But in theſe caſes the bond muſt be ſimply for the 
« payment of money by inſtalments.” “ * 

For where it was ſo reſerved, but there was a further Gowlett v. 
condition, * That if any of the inſtalments was unpaid, Hanforth. 
that then the bond ſhould ſtand in full force for the principal To 2 — 
and the intereſt then due.” Default being made, the court P. 958. 
refuſed ti ſtay proceedings on payment of what was due 
for the inſtalments 3 * but gave judgment for the whole money P. 310. 
then unpaid. . 8 . N 

So where a bond was for payment of a ſum of money, Bunafous v. 
and the parties agreed, that it ſhould be paid by inſtalments Kybot. 
and a defeaſance was executed, to be abſolute if the pay- 3 Burr. 1370, 


„Under this ſtatute it has been held, 


= ments were regular, if not to be void. Default being made 


: in payment of one inſtalment, the court held the defeaſance 
void, and that plaintiff might have judgment on the firſt 
bond for what was due. Ee OE 5 

2. The bail, in any action are only liable to the debt Martin v. 
ſworn to, and coſts, not to the ſum recovered by verdict, if Moor. 
more. Dougl. 316. 5 5 5 28tra. 916. 
3. If there is a judgment againſt two, and one of them Edſar y, 
| dies, the plaintiff may have execution againſt the ſurvivor. Smart. 


Sir Ih. 
Ray m. 26. 


5 : 


THE ACTION OF COVENANT. = 


* OVENANT is an action. brought for the recovery of 


damages for breach of any agreement entered into by 
deed between the parties. | Th, 
T. N. B. This agreement muſt always be by deed ; but the action 
. lies equally whether it be by indenture or deed poll. 
Foſter and Bo if the agreement is by indenture, it is ſufficient to 
Wilſon v. maintain the action againſt the covenantor, that he has ſealed 
_ 2. it and delivered it to the covenantee, though covenantee him- 
5 ſelf never ſealed it. | | 
| Covenants are either in deed, or in law. | 

1 Co. 80. Covenants in deed are ſuch as are expreſsly mentioned and 


recited in the agreement between the parties. 
Covenants in law are ſuch as the law raiſes or implies, 


though not expreſſed ; as if leſſor demiſes to leſſee by deed 


P. 31 2. for a certain time, the *law always implies a covenant on lef- 


ſor's part, that the leſſee ſhall quietly enjoy during the term. 
Covenants again may be conſidered with reference to the 
object. As real or perſonal ; that is annexed to the land, 
or merely to the perſon. | | 
In treating of this action, I ſhall conſider it, 1. With re- 
ference to the contract or agreement. 2. With reference to 
the perſon. 3. The pleadings. 4. The verdict and judg- 
ment. | | 


iſt, OF COVENANT WITH REFERENCE TO 
IHE CONTRACT. © 


Under this 1 ſhall conſider, 1. The creation of covenants. 
2. The conſtruction of covenants. 3. Covenants ſecured 
by bond. 4. What ſhall be a breach of covenant. 


iſt. Of the Creation of Covenants. 


7 Roll. Abr. 1. There is no need of the word covenant, nor of any 
518. particular form of words to conſtitute a cœwenant in deed; 
for any thing under the hand and ſeal of the parties impori- 
ing an agreement ſhall ſupport this action, as amounting to 2 
covenant. | 
T Roll. Abr. As in the caſe of a leaſe of lands, in which are the words 
2 yielding and paying” ſo much “rent. This is a covenant, 
1 Vent. 10. . TRE 2 . 
#P_ 212. and this action lies for the non-payment, for it is an agree- 
35 ment for the payment of rent, which amounts to a coyenant- 
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| Go where in a leaſe of mills were theſe words, And Brett v. 
the leſſee ſhall repair the mills,” thoſe were held to make a <a ro 
covenant, for it was the clear agreement of the parties, and Cro Jo. 
being by indenture, it is the words of both. _ „„ 

So in indentures of apprenticeſhip, where there are no for- Proph. 136. 
mal words, but only an agreement that the maſter ſhall do Walker's 
this and the apprentice that ; yet it is a covenant on both ſides. _ * 

| cc | . . 

“% But where the word covenant is wanting, © the words 4 1 i 2 
& mut import an agreement, or the action will not le.” | 

As if leſſee for years covenants to repair, &c. provided Holder v. 
always, and it is agreed, © That leſſor ſhall find timber.” Taylor. 
This makes a covenant on the part of the leſſor, and is a 1 Roll. Abr. 
qualification of the covenant of the leſſee. But if the words * 


| 5 had been only “ that leſſee would repair, provided always, 


that leſſor ſhould find timber,” (without the words “ it is 

agreed,”) this would create no covenant on the part of 

leſſor, but would be a condition precedent the performance 

of the leſſee's covenant to repair | 
2. Covenants in law differ in this reſpe& from cove- 

&« nants in deed, that the thing to be performed in the caſe _ 

« of covenants in deed *1is founded on the words, which ex- * p 1 

« preſs what is to be done, as yielding and paying, imply * _— 

& covenants to pay rent. But es in law do not fol- ; | 

% low the words, but are the implications of law raiſed from 

& the expreſs covenants, and required to be performed as 

« neceſſary to the enjoyment of the expreſs covenant.” ? | 
As in the caſe of leaſes for years by the wofds * concęſi woke's caſe, 


= ©& dimifi.” Theſe words import a covenant in law on the 4 Co. 80. 


part of the leſſor that he has a good title, and therefore if Carth. 98. 
leſſee is evicted, he may maintain an action of covenant. 
For by reaſon of the defect of the leſſor's title he could not 


5 enjoy the demiſe which had been made to him. 


So where an aſſignment was by the word “ grant” in caſe Andrew's 
of eviction, covenant was held tothe. , IE... 

3. © A recital of an agreement in the beginning of a deed Cr. Eliz. 
4 ſhall create a covenant upon which this action will lie.” | 

On the demiſe of a coal mine, it was recited, That be- Barfoot v 


fore the ſealing of the indenture it had been agreed, that the picard. 


plaintiff ſhould have the third part dug, c.“ On action of 3 Keb. 465. 
covenant brought on this, it was objected, that there was no y: 
covenant, that the plaintiff was to have the third part. But 
per Hales, were it but a recital, that before the indenture 
they were agreed, it is a covenant: ſo to ſay, « whereas it 
was agreed to pay 201.” For *now the indenture confirms 
the former agreement, by ſuch declaration, and makes it a 
covenant, = £ 7 
So where defendant by deed poll recited, that he was pol- geyern v. 
ſeſſed of certain lands for years by good and lawful convey- Clark. 
"ice, and aſſigned the fame with divers covenants and agree- ILeon. 134. 
= | ments, | 


*P.315. 
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George v. 
Butcher. 
2 Vent. 140. 


P. 316. 


Capenhurſt 
V. Capen- 
hurſt. 
Sir T. 
Raym. 27. 


Northcote 
v. Under- 
hill. 

Salk. 199. 


Per Lord 
Mansfield. 
in Shubrick 
v. Salmond. 
2Burr.1637. 


*P. 217. 
Ft MA 


Salmond. 
2Burr.1637. 


CO TEN NN. 
ments, and gave bond for performance. It was reſolved that 
the recital was to be held as within the condition of the bond, 

and that if he had not the intereſt recited, by good and 
lawful conveyance, that the bond was forfeited. © 
4th. « Where a covenant refers to a preceding inſtry. 
e ment upon which it is founded, that inſtrument ſhall de. 
tc termine the covenant; that is, the covenant ſhall extend as 
&« far as the inſtrument, and no farther.” ?? | 
Defendant married Rebecca Morſe, widow, who had iſſue 
by a former huſband, John, Samuel, Daniel, and Nathanie, 
to all of whom, except Nathaniel, their father had left by 
will 501. Defendant, before the marriage took place, re. 
citing the ſaid will as it wat, covenanted to pay the legaciz 
deviſed by it, viz. 5ol. to John, Samuel, Daniel, and Na- 
thaniel. On covenant brought, defendant pleaded perform. 
ance, wiz. 5ol. to John, Samuel, and Daniel; and plaintiff 
demurred for cauſe that he had not paid 5ol. to Nathan, 
according to his covenant, but it was adjudged, that as the 
covenant was to pay the ſeveral legacies bequeathed by the cuil, 
that that ſhould rule the extent of the covenant, and as no 
legacy was in the will *given to Nathaniel, he ſhould recover 
nothing. , 
5th.“ But where a covenant is founded on a conveyance 
« of an eſtate ; if the eſtate intended to be conveyed is void 
« the covenant is void alſo.” 3 : 
As where the conveyance was * a grant of ſo much of: 
term as ſhould be unexpired at the death of 4.” and core © a 
nant for quiet enjoyment and bond. This conveyance bein We 


void, on account of the uncertainty of the time, (Co. Lit. to 
45. 5.) the covenants were adjudged to be void. | * na 
But it is otherwiſe where the covenant is independent As 
the eſtate, as to pay money, &c. | ſhoul 
| | | where 


. Of the Conftruttion of Covenants. 


iſt, Of covenants, in general. 2dly, Of ſpecial ons 
uſual in conveyances. | | 


iſt. Of Covenants in general. ; ſu 

"RY | | lent Pe. 

« The diſtinction between the conſtruction of covenants As ii 

« implied by operation of law and expreſs covenants is M be 
e that exyrels covenants are taken more ſtrictly; and a ma L, 
&© may virhout conſideration enter into an expreſs covenant by tore ſi 
& hand and ſeal, to the performance of which he is at e and 
« events bound.“ . 85 | ben he 
As in this caſe, where a maſter of a ſhip, by charter pat ¶enant y. 


covenanted to be at Carolina by a certain time, though it Þ 
peared that it was impoſſible that he could be there at the 
225 | NE ORF 1 
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time, from ſtorms and other cauſes ; yet he was held to be 
b liable on the covenant. _ 5 | | 
3 « For where the covenant is expreſs, there muſt be an 
. « abſolute performance, nor ſhall it be diſcharged by any 
( collateral matter whatever.“ E F 
24s where in covenant for a year's rent from Michaelmas, Monk v. 
1725 to 1726, defendant ſnewed upon oyer of the leaſe, that Cooper. 
lefſee by covenant was bound to repair in all cafes, except * Stra. 768. 
fire, and then pleaded that before Mich-e/mas, 1725, the _ 
premiſes had been burned down, and not rebuilt by plaintiff 
during the whole year, ſo that defenaant had no enjoyment 
for the whole time claimed. But on demurrer, the plaintiff 
had judgment; for the covenant to pay rent was abſolute, 
and if defendant had any injury, be ſhould have his remedy, 
but could not ſet it off againſt the demand for rent. | 
But note theſe exceptions. 5 NY 

1. If a man covenants to do a thing which then is lawful, Salk. 198. 
and a flatute comes which declares it unlawful, or hinders 
him from doing it, the covenant is annulled by the ſtature. 

2. If a man covenants not to do a thing which it was then 


s lawful for him to do, and a ſtatute comes which compels him 
to do it, the ſtatute repeals the covenant. _ . 
ict *3. But if a man covenants not to do a thing which then & P. 31 8. 
is, WY was unlawful, and an a# comes and makes it lawful; yet * 
hall the covenant remain unrepealed. 8 e 
i 2. © Covenants are to be conſtrued ſo as to have effect, 
* © and correſpond with the intention of the parties at the 
in « time of making them; therefore a performance according 
L. to the letter, and not according to the ſpirit of the cove- 


nant, is not a legal performance.“ | „„ 
As where the condition of a bond was, that defendant Teat's cafe. 
ſnould before a certain day deliver to the plaintiff a bond, Cro. Eliz. 7. 
wherein the plaintiff was bound to defendant. If before 22 235 
that day defendant ſues the plaintiff on the bond, and recovers , 81d. 48. 
| though at that day he delivers it up, yet it is no performance, S. C. 
ons bor it could not be the intention of the parties, that it ſhould 
be put in ſuit. JOEY | | ETD 
“ Put if the covenant is once well performed, though by 
a ſubſequent act, it becomes of no efe@, yet it is a ſuffi- 
lent performance.“ | | A . 
As if a man be bound that his ſon (who is then an infant) Leigh and 
all before ſuch a day levy a fine, or (being infra annos Hanmer's 
ubiles) ſhall marry P.'s daughter, before ſuch a day and dſe. 
fore ſuch time the ſon levies the fine or marries the daugh- Le FE. 
er, and the fine is aſteravard reverſed for error, or the ſon 
then he comes of age diſagrees to the marriage, yet is the co- 
party nant well and ſufficiently performed. 1 = | 
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3. © But where there is any doubt as to the conſtruction 
*P. 319. © of a covenant, it is a rule, that * it is to be taken in that 
ſenſe which is mft flrong againſt the covenantor, and bene. 
| 64 ficial to the other party.” | 
Hookes v. Therefore, where defendant covenanted with the plaintiff, 
2 that if he would marry his daughter, that he would pay him 
TLEV.IO2, . . Es. IF 1 . 
1Sid.151, 201. per ann. without ſaying for how long, it was held, that it 
ſhould be for the /ife of plaintiff (the grantee) and not for one 
year only. For ſuch conſtruction is moſt beneficial to gran- 
tee, and againſt grantor. | 
« Therefore covenants being intended for the benefit of 
„ covenantees, by no act ſhall the covenantor be allowed to 
defeat the effect of his own covenant.” 
Griffith v. As where defendant covenanted, © That the plaintiff ſhould 
Goodhand. have all the grains made in defendant's brewhouſe for ſeyen 
— Wa 6, years,” and the breach aſſigned was, that defendant „d put 
Sir Th. Tops into the grains, by which they avere ſpoiled, and the cattle 
Jones. 191, Would not eat them. The action was held well to lie; for 
the intention of the parties was, that plaintiff ſhould have the 
benefit of the grains, which by this means were uſeleſs. 
So if I covenanted to leave all the timber which is growing 
on the land when I take it, and at the end of the term, cut i 
down, but leave it there, tis a breach of the covenant. 
4. No covenant ſhall be conſtrued to a greater extent 


| « than the words import.“ 
*P.320. * 1. In point of time. 5 By” 
Ld.A:iling- 1. In covenant, plaintiff declared, on an indenture, ii 
ton v. Mer- which it was recited, 4 That whereas Lord Arlington had ap- 
rick. 1 pointed T. Jenkins to be his deputy poſtmaſter for fx mont: 
2 29% next enſuing, and the ſaid T. Jenkins covenanted, that during 
3 eb. the time he ſhould continue poſtmaſter, he would execute the 
office, and well and truly pay over ſuch monies as he ſhould 
receive,” &c. &. Defendant pleaded performance, and plain- 
riff replied, rhat the ſaid Jerkins had continued deputy poſt 
maſter for tao years after, and ſuch a day in that time r- 
ceived ſo much and had not paid it over. Per Cur. no aQo 
of covenant will lie; the indenture limits the time to fi 
months, which being expired, the continuance muſt be on 
new agreement, not on the firſt indenture, and the time men- 
tioned, during which he thould continue,” refers only t Whe: 
the ſix months. hy 858 
zdly, Nor to take in more perſons, or different from thoſe exten 
. 5 for this w 
Woodroof mentioned in the covenant. | 1 
„Green. “s where the covenant was that leſſee ſhould enjoy agam 
wood, all perſons except the Queen, her heirs or ſueceſſors, beng 
Cro. Eliz. kings or queens of England; this covenant was held not to e- 
5179. tend to the patentee of the Queen. | 
*P 321. 3dly, “ Nor to vary the duty to be performed.” 
For where the city of London covenanted, To find eight 
London *© men to grind every day in * Brideavell dock, and that 
v. Greyme. they faiied in any part, that defendants ſhould retain ſo much 
mow Jac, | fi 
I 2. 


& © fined to that only which is in being at the time of the co- 
venant“ 5 | | | 


nant uſual in biſhops? leaſes, © to pay all taxes; this ſhall '; Biſhop | 
not be conſtrued to extend to any taxes, but ſuch as were in, Lev. 68 
being and uſe before, that is ſynodals, procurations, tenths, Vent. 2323. 
and ſubſidies, and not to any charges or taxes after impoſed, aP. 322, 
or ſ of another nature. 5 2 1722 : 


extent of covenants in law. 


COVEN AN x. 


4er man out of the rent,” (the city being leſſors of the houſe). 

Defendants pulled down the corn-mill, and erected an horſe- 

mill, and then wanted to deduct fo much as was the allow- 

ance for the 7 men; but it was acJudged, that it could 

not be done, for by the change of the ſubje&, the covenant 

was diſcharged. | , | (7108 | 
So where, on a diſſolution of partnerſhip between plaintiff Stephens v. 

and defendant, who were wharfingers, there was a covenant, Car LY , 

« That plaintiff ſhould have a moiety of the goods, and that _ ougl. 

each ſhould bear an equal ſhare of the expence of weighing ' 


and dividing ; but that the plaintiff ſhould ſolely bear the 

charges and expence of conveying his molety of the goods to 

Ja warehouſe” he had taken.” The breach aſſigned was, 

That defendant ad not delivered the moiety of the goods,” 

and on demurrer the defendant had judgment; for there was 

© no part of the covenant 0 deliver, and therefore no action | 
lay on it; though it had been otherwiſe if defendant had ob- = 
A tructed plaintiff in removing the goods. | | 


4th. © The operation of a covenant muſt therefore be con- 


As where in a leaſe made by the biſhop, was that cove - Davenant | 


of Sarum. 


ints ſhall ify the generality and Noke's 

5th, Expreſs covenants ſhall query the generality and Cake 4 Co. 

6th, Where the covenant is for any thing which is either oY 
contrary to law, or ſuch as is contrary to good policy to 
ſupport ; this ation cannot be maintained. | | 

Of this deſcription are covenants in reſtraint of marriage, Lowe v. 
or in reſtraint of trade. Vid. chap, 2. Bu 4 
4. © I now proceed to the conſtruction of particular cove- Na 
* nants uſual in conveyances.” 2 85 

The iſt are covenants for 


Quiet Enjoyment. ; 


Where there is a covenant for quiet enjoyment, this Hall Tiſdale v. 
mt extend to a tortizus ejedment by a flranger ; becauſe that Sir Wil. 
for this wrong leſſee may have his remedy againſt the ſtran- Hob Eſlex. 
ger himſelf : but if the leſſee be ejected by leſſor himſelf, 8 E 
there leſſee may have covenant. 1 SH; wh | 213. ; 

hut if the ſtranger claims Ey elder title than the leſſor, P. 222 
leſſee may have covenant againft leflor, for he then can have ,.* ; 323. | 


do redreſs againſt the ſtranger, whoſe title is good in law. 77," B* 
55 | 2. But 


Vol. 1. 


TY 
% 


* ; 
| Gervis v. 


COVE N AN I. 


Tiſdale v. 2. But if leſſor covenants expreſsly that leſſee ſhall en- 


Efſex. joy during the term, © quietly, peaceably, and without in- 

_ Hob, 35+ terruption,” thi, will extend as a covenant againſt all torthus 
ejedtments whatever. = | 

Perry v. And though the general covenant to ſave harmleſs, or for 

Edwards. quiet enjoyment, does not extend to the tortious aQs of a 


1Stra. 400. ſtranger ; yet leſſor may covenant againſt the acts of a par- 
ticular perſon or perſons, in which caſe covenant will lie, in 
caſe of a tortious ejectment by them. | Is 
| zd. The breach of this covenant muſt he by ſome act. 
Whichcott For there the covenant was for quiet enjoyment, without 
and al. v. Jet, trouble, or interruption ; and the breach aſſigned waz, 
Nine. x that leſſee having under-let, leſſor had forbid the tenant to pay 
Brownl.81. Ii, rent. It was held to be no breach; for there was no a0 
cauſing a breach. | 5 
So where a tenant for life made a leaſe for twenty - one 
Peade. years, by indenture, and covenanted, That he had not 
Oro. Eliz. done any act to prejudice the ſaid leaſe; but that leſſee 
61 Jo ſhould enjoy it againſt all perſons.” Tenant for life died, 
*P. 324. and his leſſor entered, on which leſſeeꝰ brought covenant + 
gainſt the executor of tenant for life: And it was adjudged, 
That it lay not; for the laſt words, that lefſee Mall enjoy i 
againft all perſons, refers to the firſt words, for any act dm 
by him, and ſo the covenant was not broken. | 
Seaman v. And an act of a ſervant who enters by command of hi 
Browning. maſter, ſhall be a ſufficient breach within this covenant. 
Leon. 157. | .th, But where the covenant is for quiet enjoyment, 2. 
Loyd v. gainſt e lawful let, ſuit, entry, or evidtion of covenantor hin- 
r 0 felf, his heirs and aſſigns, a diſturbance by him, if done ui- 
. 3. B. R. der a claim of riglit, is a breach of covenant: As here where 
Term. Rep. it was by locking up two pews in a church, which had been 
671. parcel of the demiſe on which the covenant was made. Nei- 
ther in this caſe need the declaration expreſs the diſturbance 
to be under a claim of right, it clearly appearing to be ſo. 
5th, © This covenant for quiet enjoyment is uſually from 
„any acts of leſſor, or any claiming under him. Thoſe 
« who claim under him are thoſe 200 come in in privity if 
title, as heir, executor, aſſignee.” | 
But there are others to whom this covenant extends. 
Hurd v. As in this caſe where feme convert ſeized in fee, ſhe and 
Fletcher. her huſband levied a fine to the uſe of the huſband for lite, 
Dougl. 43. with power to“ make leaſes, remainder to truſtees to ſe 
325. cure the wife's jointure, remainder over, with power of fe. 
vocation, and to declare new uſes. They did revoke and 
declare new uſes, taking away the huſband's eſtate for life 
and leaſing power, and limiting them to wife for life, and 


after ſeveral intermediate remainders, to Lord Tankervill 
„ | | in 
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COVENANT. 


in tail. After this new declaration of uſes, the huſband 
made the leaſe in queſtion with the covenant for quiet enjoy- 
ment againſt him, and all claiming under him. Lord Tanker 
ville having evicted leflee, covenant was adjudged to lie a- 
ainſt the executors of the huſband ; for tho” the eſtate moy- 
ed from the wife, yet t/he /uſband's aſſent being neceſſary to 
the declaring of the new uſes, Lord Tankerwille was a per- 
ſon claiming under him, and ſo within the covenant. _ 
2. A covenant to ſave harmleſs is ſimilar in its nature 


to that for quiet enjoyment, and the law as to it is the 
_ 66 ſame.” | 


| Therefore this covenant is not broken by the tortious ad of whe 
any one not claiming under the leſſor. KD | 1Stra. 400. 
For where leſſee of a term rendering rent, aſſigned it to Cgwper v. 


J. S. and J. S. covenanted to ſave leſſee harmleſs of all Pollard. 


3 rents payable to leſſor, and afterwards F. S. let part of the 1 Roll. 


land to the firſt leſſee, and his hay was . there diſtrained for Abr. 433. 
rent-arrear ; this was held to be no breach of the covenant ; _ 
for the diſtreſs * of the hay was unlawful, and a treſpaſs z KP. 326, 
and the ſufterance of the rent to be in arrear, was no breach 
of the covenant, without actual damage. 

3- The next covenant I ſhall conſider is, 


That leſſee ſhall not alien or aſſign. 


1. Where the covenant was to that effect, That leſſee Cruſoe ex 
« ſhould not aſſign, transfer, or ſet over the ſaid premiſes, dim. Blen- 
or any part thereof,” and leſſee made a leaſe for part of the Buſby.” | 
time : It was adjudged, that ſuch under-leaſe was no aſſign» 3 Wilſ. 234. 
ing, transferring, &c. and ſo was no breach of the cove- 
venant. 3 e . | 

2. So where leſſee made a leaſe of his whole term, But Pultney v. 


4 reſerved the rent to himſelf ; it was held to be no aſſign- Holmes. 


ment. IStra. 405. 


3. So where the covenant was, That leſſee ſhould not Fox v. 
aſſign over his term without leſſor's conſent firſt had in writ- Swan. 
ing, and leſſee dewiſed the term without any ſuch conſent Style 483. 
obtained ;” this was held to be not ſuch an aſſignment as was 
a breach of covenant. = | | 25 

But where the covenant in a leaſe was, That leſſee, his Roe ex 
executors, adminiſtrators, or aſſigns, ſhould not ſet, let, or dim. Greg- 
align over the whole premiſes demiſed, or any part of them, 10 3 
without leave in writing firſt had and * obtained, under * = 
penalty of forfeiting the term, and leſſee s adminiſtratrix did Term Rep. 
under-let for part of the time; it was held to be a forfeiture, 425. 
and that leave by parole was not ſufficient.  . i: BP 287+ 


M 2 þ 5 


e O nN A r. 
Collings v. 4. So where the covenant was not to aſſign the whole, or 
Silly. any part of the lands demiſed, without leſſor's conſent, and 


Style 265. jeffor entered into part himſelf, and then leſſee aſſigned; this no 
vas held to be a breach of the covenant, notwithſtanding leſ. | 

ſor's entry. Do KL 

Cro. Eliz. 5. If leſſee is bound not to alien without licence, if tha ha 

757. licence is obtained, and aſſignment takes place, yet t%ie aſſignee the 

is fill bound by the covenant, and cannot alien, without licence thc 

again obtained. b | | 3 N 

4 The next moſt uſual covenant is 7 OD cob 

That for repairs, and to deliver up in good plight as leſſee ON 

received the premiſees. 2 

Fitzh. Abr. If lefſee covenants to keep an houſe in repair, and leave View 

title, Cove- it in as good plight as it was at the time of making the . 

nant, fol. 4. leaſe; in this caſe the ordinary and natural decay is no breach 3 

of covenant; but the leſſee is bound to do his beſt to keep it have 

in the ſame plight, and ſo ſhould keep it covered. 8 Py 


F. N. B. And where there is this covenant on the part of leſſee, i 
342. he pulls down houſes, or ſuffers them to decay, no action will 
lie againſt him, till the end of term; for before that time he 
* P. 328. may repair them : but if he cats down timber or * trees, cove- 
nant lies immediately, for ſuch cannot be replaced in the ſant 
flight, at the end of the term. 5 
2. A general covenant to repair, and to deliver up in 
« repair, ſhall extend to whatever erections or building 
« ſhall be raiſed during the term.” „ 
Douſe v. On a demiſe of three meſſuages for forty- one years, leſſee 
Earle. covenanted “ to build three houſes, in the room of thoſe 
zLev. 264. which were then ſtanding, to maintain the houſes ſo to be 
* erected, and to deliver them up in ſufficient repair.” Leſſer 
8 erected five houſes, and at the end of the term left one f D 
them out of repair, covenant was adjudged to lie; for the 
covenant to leave in repair ſhould extend to all. 


Beale v. 3. It has been held, that if the leſſor covenants to repair WF * 
| e during the term; if leſſor will not do it, leſſee may repait and cc 
2 q and pay himſelf by way of retainer : But Holt, C. J. doubted es 
Raym. 420. of this, unleſs there was a covenant to deduct. | ebt f 
Prettyman 4, If the covenant is, It is agreed that leſſee ſhall keep wh 
v. Thoras. the houſe demiſed in good repair, he leſſor putting it into gud atisfad 
quot. 1 Sid, Tepair, covenant lies againſt the leſſor, on theſe words, if ra pr. 
423. he does not put it into good repair. e than th 
5. The next covenant I ſhall conſider is that Anothe 
puni/hn 
P. 329. Vu further Aſſurance. A* 
I the covenant is, © That the party ſhall make ſuch further Mete be a 
org aſſurance to the leſſee or purchaſer, 4 his counſel ſhall deviſe, . 2 
ov 


19. 1. in this caſe the /eſſee or purchaſer himſelf cannot deviſe the af 


furan; 


O an. 


ſurunce; for then it would be no plea to ſay, quad confilium 
non dedit aduiſamentum; but the counſel ſhould deviſe it. 

And where the covenant is the ſame as the laſt caſe, the Higginbo- 
counſel ſhould mot give the advice or notice of the aſſurance he tham'scaſe. 
had deviſed, immediately to the leſſor or bargainer ; but he 5 Co. 19. 
ſhould give it to his client the leſſee or bargainee, who 
| ſhould communicate it to the party who was to make it. 

2. If A. covenant with B. to make ſuch aflurance as B's Bennet's 
| counſel ſhould adviſe; 1/7, B. muſt give notice of the afſur- Caſe, Cro. 
$ ance, otherwiſe A. could not know how to make it; 2dly, B. Eliz. 9. 
is to give the aſſurance to A. for his peruſul, and to take ad- 
vice on it, and A. is to have convenient time to perfect it. 
3. If the covenant be to make further aſſurance at all Pierpoint 
tines, at the charge of the covenantee, covenantor ſhall v. Thim- 
have a reaſonable time to do it, after having notice of what bleby. 2 
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is intended. „ „ Abe. 
6. Another covenant is N 
* Not to Plough Meadow. *P. 330. 


On which has been this deciſion, | | | 
That this covenant ſhall only extend to what was really Skipwith 
Breadow at the time of the demiſe ; and if the land is deſerib- v. Green. 
ed in the leaſe under the title of meadow, which in fact is 18tra. 6 10. 
Ven arable, the tenant ſhall not be eſtopped by the words of 
he leaſe, to prove it not to have been meadow. Ty 
zZaly, I ſhall now conſider the law as to | 


7 vvenants ſecured by Penalty or Bond for Per- 
he 2 formance. | 2 


1. © There is a difference between covenants in general, Per Lord 


x and covenants ſecured by a penalty of forfeiture. In the Mansfield 
el latter the obligee has his election to bring an action of in Lowe v. 
| | | | | : Peers. 
debt for the penalty, after a recovery of which he cannot B 
eep again reſort to the covenant ; becauſe the penalty is a mens 
1 ſatisfaction for the whole: or he may wave the penalty, 4 


nd proceed on the covenant, and recover more or leſs 

than the penalty toties quoties.” | | 

Another diſtin ction is, where the penalty is wy in nature 
puniſhment, or in terrorem, and where it makes part of 
agreement as a compenſation. | | 3 
As if the covenant be not to plough meadow,” and p. 321 


her re be a penalty of 50l. an acre, there a court of equity , Burr, 
iſe“ lrelieve; for there the penalty is as a puniſhment: but 2228, 
of. Ne covenant had been * to pay 50. for every acre of 


COVEN AN x. 


meadow ploughed, this is part of the agreement, and {KT . 
there is no alternative, it is the particular liquidated ſum [MM , 
agreed upon by the parties, and is the proper quantum of the | 
damages which the jury ought to find. 


t 
Lowe v. And therefore where the covenant was by defendant, b 
Peers. not to marry any one except the plaintiff; and if he did, 01 


Ibid. that he would pay her 1000Y. this ſum, it was held, ſhould 
be the ſettled quantum of the damages to be found by the 


Brigſtock : 5 A difference is alſo to be obſerved between aſſigning 
v. Stan- breach on an action of covenant, and in debt, an a hond for 
nion. 1Ld. the performance of covenants: That in covenant it is ſuf 
Ray m. 107. cient to aſſign the breach in the words of the covenant ; be. 
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cauſe all is recoverable in dainages, and thefe ſhall be what ſun 
plaintiff can prove he has ſuſtained ; but in debt on the bond 4 
a certain breac/ muſt be aſſigned.  _ | 1 
Co. Litt, Though if the ſuance of the breach ſo aſſigned is pra. 
232. a. ed, it is ſufficient, though not preciſely as laid: As bond 
by leſſee not to cut trees, and breach aſſigned in cutting WY 1 
taventy trees, proof of the cutting of ten will ſupport th of c 
VP. 332. action; for the cutting the trees is the ſubſtance. = + 


3. At common law, if debt was brought on a bond fr 
performance of covenants, the plaintiff could aſſign but: ce 0 
ſingle breach. But if the action was covenant, he mig 
aſſign as many as he pleaſed. | | I . 
But it is now enacted by ſtatute 8 Ef g Will. 3. c. u 
** That in debt ona bond or penal ſum, for performance c par 
* covenants, plaintiff may aſſign as many breaches as K he 
„ pleaſes, and the jury ſhall aſſeſs damages for ſuch as har 
been broken; And in caſe of judgment on demurrer, 9 
* by nihil dicit, the plaintiff may —— upon the rolls 
% many breaches as he ſhall think fit, upon which a writd 
inquiry ſhall go: But defendant may pay all damages a! 
* coſts, &c, and then there ſhall be a ſtay of execution 
* but the judgment ſhall ſtill remain as a further ſecury 
to anſwer the plaintiff ſuch damages. as may be ſuſtains 
for further breach of any covenant in the ſame indentur; 
upon which plaintiff may have a ſcire facias taties (i 

fits. | 
The reaſon for enacting this ſtature was this: That i 
common law the party might bring debt, and recover 
whole penalty, which, as it often exceeded the real dama$* 
the other party was driven to equity for that relief which d 

ſtatute gives. 2 | 

*P, 333+ Theſe deciſions on the ſtatue have therefore taken pl 
Drage v. 1. If debt is braught far the penalty, and iſſue joined 
Brand. mil debet, the jury ſhould nat give a verdict for the whole 
2Wilſ-377. but afſeſs damages far each breach affigned ; and therefor 


COVENANT. 


where, in this caſe, plaintiff took a verdict for the whole pe- 
nalty, a venire facias de now) was awarded. 1 
2. But where there is judgment on demurrer (or nil dicit) Goodwin 
| there the plaintiff muſt have judgment for the whole penalty; v. Crowle, 
but he cannot take out execution for the whole, but muſt ſue Cowp. 357. 
| out a 2orit of inquiry: But the · judgment ſtill remains as a | 
ſecurity for further breaches. PE OL TY Ro 
And note, 1. That if a bond is for performance of cove- 
2 nants, that it is forfeited by a breach of a covenant in law, 
as if leſſee is evicted out of the premiſes demiſed.  », ref 
2. If a man covenants to enter into a bond to leſſee for In Samon's 
the enjoyment of certain lands demiſed, and does not ex- Caſe. 
2 preſs what the ſum ſhall be, he thall be bound in ſuch a 300. 78.2. 
ſum as is equal to the value of the land, © 8 
* 4th, It now remains to be conſidered, 


What ſhall be a Breach of Covenant. > 
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i 
i; WE Under this head I ſhall firſt conſider at what time a breach 


1 of covenant may be committed; and adly, in what manner. Pe | 
1. As to the time. ons 5 334. 


Covenants conſidered with reſpe to the Time of 
: © Performance are of three Kind.. 
1. Such as are mutual and independent, where either Dougl. 
party may recover damages from the other for the injury 665. 
he may have received from a breach of the covenants in 


nant “ his favour, and where it is no excuſe for the defendant to 

, 0 WF alledge a breach of the covenants on the part of the 

115" plaintiff,” 5 | | DTD 8 
1rd As here where plaintiff declared, on a covenant between French v. 
ais teſtator and defendant, © That teſtator ſhould aſſign to e | 
100; efendant an houſe, and that defendant ſhould pay 30l.“ t 24. 
uri? Wind the breach aſſigned was, That defendant had not paid 

ane Wh 301.” He pleaded, That teſtator had not aſſigned ; and on 

cu Wemurrer it was held, that theſe covenants were mutual and 


ndeperident, and the parties might have reciprocal actions: 
o that plaintiff's action lay before the aſſignment. 5 
Of this firſt ſpecies of mutual covenants, and which beſt 3 Saund. 
news their nature, are thoſe where there is a negative co- 155. | 
enant on one part, and an affirmative on the other, in con- 
eration of the performance of the negative. WES 
As where there was a negative covenant not to follow a Humlock 
ade, and in conſideration of that plaintiff promiſed to pay is * 
um 100. per ann. * during his life, this is an independent 23 55 
venant, and does not depend on the performance of the Cole v. 
ther : for defendant never can be ſaid to perform his co- Shallett. 
nant, for a negative covenant never can be ſaid to be per- 3 Lev. 41. 
7 formed; S. F. 


P. 335. 
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formed ; ſo that plaintiff would be without remedy for hi 
1007. per ann. if there were not mutual and independent 
remedies. | | 


| 

1 | 

Doug. 2. The ſecond ſpecies of covenants conſidered with re. 
665- 4 ference to the time of performance are, ſuch as are con- ; 
« ditions, and dependent, in which the performance of one } 

tt depends on the prior performance of the other; and ( 

* therefore till the prior condition is performed, the other t 

“ party is not liable to an action of covenant.  _ ' 

| « The principal doubt under this head is, what conſti r 

* tutes a prior condition, and theſe reſolutions following f 

have taken place.” | | p 

Blackwell 1. Plaintiff declared, that he cavenanted to transfer to de-. r. 
v. Naſh. fendant, on or before the 21/7 of September, ſo much ſtoct, ti 
IStra. 535. and that defendant con/ideratione premiſſorum, covenanted u p 
accept and pay for it; and breach aſſigned, that he wu m 

ready to transfer, and that defendant then and there refuſed di 

to accept or pay for it. On demurrer, it was objected, th w 

the transfer was a condition precedent, and that plainif th 


ſhould therefore ſhew an actual transfer before he brougit {MF pc 
his action; but it was held, that in conſideratione præmiſſrun 
*P. 3 36. is, in * conſideration of the covenant to transfer, not of the 
actual transfer: That it was therefore not a condition pre- 
| cedent, but that a tender was ſufficient to ſupport the action 
Thorpe v. 2. In executory contracts, if the agreement be, that 
Thorpe. one ſhall do an act, and for the doing thereof that the other 
Salk, 171, ſhall pay, there the doing the act is a condition-preceden, 
and the party who is to pay ſhall not be compelled to pan 
with his money till the thing be performed for which he | 4 
to pay. „ 
But there are exceptions, 3 1 
As if the day appointed for payment is before the tim: I mak 
when the thing can be performed, an action may be brouglt eacl 
for the money before the thing be done; for it appears, thit was 
the party relied upon his remedy, and intended not to make 
erformance a condition-precedent : But aliter where the di 
| 1s ſubſequent to the performance. | 
Puter v. 3. But where prior performance is neceſſary, that pet 
Carter. formance by one party immediately raiſes a duty on the pan 
1 Roll. of the other, and he is bound to perform his part within 
Ab. 438. convenient time, and withour 1 | 
Per Lord 4. The dependence therefore or independence of cove- 
Mansfield. nants is always to be collected from the evident ſenſe and 
Dougl. meaning of the parties, and however tranſpoſed the wordt 
"> „may? be, their precedency muſt depend on the order of 
P 337. time in which the intent of the parties requires their per. 
formance, | - 
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As where plaintiff declared, that defendant covenanted at Kingſton 
the end of a year and a half, That he would reſign ”- Preſton. 
his buſineſs of a mercer in favour of plaintiff and another, Paſch. 13 | 
who ſhould execute deeds of partnerſhip, and t/at immedi- B. R. 0 _ 
ately after the execution of ſuch deeds, he would permit the Dougi. 
plaintiff and another to carry on ſaid buſineſs, and that he 664. 

(the plaintiff) covenanted that at and before the ſealing of 

the ſaid deeds, that he would procure good and ſufficient ſecu- 

rity to be given to defendant to ſecure to him 2501. per 

month, until the ſtoek ſhould be reduced to 4000.“ and aſ—- 

ſigned a breach, that he was always ready to perform his | 
part, but that player had not reſigned, and refuſed to ſur= — . 
render up the ſaid buſineſs. Defendant pleaded that plain- | 
tiff had not given nor tendered ſuch ſufficient ſecurity for 

payment of the 250/, On demurrer defendant had judg- 

ment; for the eſſence of the agreement was, that defen- 

dant ſhould not truſt to the perſonal ſecurity of the plaintiff, 

when he delivered up to him his ſtock and buſineſs, and 
therefore the finding ſecurity was a condition precedent, and 

performance ſhould have been averred. | . 
zd. © The third ſpecies of covenants, conſidered with re- Dougl. 

« pard to the time of performance, are ſuch as are mutual 665. 

« conditions, and to be performed at the ſame time. * In Lev. 295. 
„ theſe if one party is ready, and offers to perform his XP. 338. 
part, and the other negleQs or refuſes to perform his, he | 
*« who is ready and offers, has fulfilled his engagements, and 
may maintain this action for default of the other, though 
* it is not certain that either is obliged to do the firſt a.” 

As where plaintiff declared on an agreement by defendant Jones v. 
| to pay 6ool. on plaintiff's aſſigning an equity of redemption in Barkley. 
| certain premiſes, c. It was adjudged that the word on Pougl. 
makes it a covenant to be performed at the ſame time by 59. 
each party, and that therefore where plaintiff offered, and 
was ready to perform his part, and defendant refuſed to per- 
form his, that plaintiff ſnould maintain his action for the non- 
performance. | | _ 

2. But where plaintiff relies on a tender and refuſal, 
* It ſhould appear that he could have performed his part 
* when the tender was made.” | 55 

For where the iſſue was on tender of ſtock at a certain Clark v. 
day, it was proved that though the books were not open for Tyſon. 1 
transfer of ſtock that day in common form, yet that by leave Stra. 504. 
of a director (which not uſually denied) a transfer might 
de made, but that defendant never attended. It was reſolv- 
ed, that plaintiff had not performed his part, ſo as to entitle 
him to the action, for perhaps leave might not have been ob- 
tained, and ſo he could not perform his part. 9 $6 
N 74 * Therefore if one party diſables himſelf from per- P. 339. 
- forming his part by any act of his own, the other party 
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64 is not obliged to offer to perform his part, but may have 
his action immediately.“ | | 
Maynie v. As where leſſor covenanted with leſſee to make him a new 


Scott. eaſe on ſurrender of the old within twenty years, and be. 
Cro. Eliz. fore the twenty years expired, leſſor aliened the land to ano- 
Nin ther by fine, it was adjudged that the action lay immediate. 


Caſe. S. C. IV, for that he had diſabled himſelf to accept a ſurrender, 


5 Co. 20 b. and ſo to make a new leaſe. | 1 | 
2. I ſhall now conſider in what manner a breach of coye- 


| nant may be committee. 
x Saund. 1. If the covenant is a covenant infleed This action 
31. will lie only for a misfeaſance, but not fot a nonfeaſance. A 


if a man grants a way, covenant lies for ſtopping 1t up, but 
not for letting ĩt our of repair. | „ 
For covenants in deed muſt be broken by /ome ad done. 
Lord Rich As where in marriage articles huſband covenanted that the 
v. Lady lands aſſured to the wife for her dower were of the yearly 
Rich. Ero. value of 1 ooo. and ſhould ſo continue notwithſtanding any 
Eliz. 43. act done or to be done by him, and the breach afligned was 
that the lands were not of the yearly value of 10001. It was 
adjudged, that covenant would not lie, for there was no a(t 
| cauſing a breach. „ 
P. 340. So where a parſon let his rectory for three years, and co- 
a Leon: 48, venanted with leſſee, that he ſhould have and enjoy it for 
49 the term, without any expulſion, or any a&t to be done by 
| leſſor. The parſon was afterwards deprived for not reading 
the articles under Stat. 13 Eliz. and his ſucceſſor having 
ouſted leſſee, he brought an action on the covenant, and it 
was held not to lie, for this was no act of the leſſor, but 
merely a nonfeaſance, and ſo not within the covenant. In 
like manner as if a man covenants not to do waſte, permil- 
ſive waſte is out of the covenant. e 
2. hut in the caſe of a covenant in lazu, action lies on 
| « it, though there has been no a& to cauſe a breach.“ 
Holder v. As where defendant was leſſee by the word demiſi, and 
105 lor. covenant was brought by leſſee; becauſe that leſſor was not 
ob. 12. ſeiſed, but a ſtranger, and the action was held well to lie 
on the covenant in law, though leſſee had never entered, and 
no actual expulſion had taken place; for it would not be rea- 
ſonable to force leſſee to enter and become by ſuch entry, 
a treſpaſſer. | | 5 
3. Breach of covenant muſt always refer to that whicl 
P. 341. © 1s the ſubjed matter of the covenant or undertaking.” 
Penn v. As where there was a covenant in the leaſe of a manor for 
Glover. years, that if leſſee di ſturbed, or put out any of the copy- 
Cro. Eliz. holders paying their duties and ſervices, that the leaſe 
3 ſhould be forfeited, &c.; and breach _—_ that 
e 


bron v. 5 | 
CT E leſſee entered upon a copyholder in a cow-houſe, parcel of 


Cro. Eliz. the premiſes, and beat him, and for that diſturbance this 
705. S. P. | h | 
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action was brought. On demurrer, it was adjudged, that 
the covenant only applied to diſturbance by oufter of the 
lands of the copyholder, not to perſonal injuries, and ſo 
that the covenant was not broken. TS 
So where in covenant for quiet enjoyment by defendant to Morgan v. 


© the plaintiff, the breach aſſigned was, That defendant Hunt. 2 


had exhibited a bill in Chancery again/t him, for ploughing Vent. 213. 


* meadow, and obtained an inj unction, which had been diſſolved, 


with 201. coſts.” On demurrer, this was held to be no 


breach of covenant; for it was for quiet enjoyment, and 
this was a ſuit for 2vaſte. - 5 


4. © Breach of covenant muſt always be committed on 


2 « that which is granted by and paſſes under the deed con- 
” « taining the covenant.” ES, 3 


For where plaintiff demiſed to defendant certain premi- Lady Ruſ- | 


ſes, TT one cloſe, and breach was aſligned, an entry fel v. 
into this cloſe, the action was held not to lie; for though Gulwell. 
te exception was an agreement that the cloſe ſhould not Cro. Eliz. 


pals, yet it was no agreement on the part of the leſſee, that 557? 


le ſhould not occupy nor enter on it, and therefore his entry 


was no breach: The only caſe in which an exception ſhall 


be an agreement to charge leſſee is, when he agrees to let 
leſſor have a thing dehors * which he had not before, as a *P, 342. 
way over the land demiſed. e 


5. * To ſupport this action, the breach muſt be com- 


© © mitted during the exiſtence of the eſtate, on which the 
( covenant is placed; for if the eſtate expires at the time 


the covenant is broken, this action cannot be maintained“, 
As where tenant for life leaſed for years: Leſſee by in- Landydale 
denture, bargained and ſold all his eſtate, to have and to v. Cherry. 


bold in as ample a manner as he held it: Tenant for life Cro. Elis. 
| died before all the years were expired, and bargainee 157. Bru- 


brought his action againſt bargainor for the eviction before 2 


the end of the term; and it was held not to lie: For by, wir. 
the death of tenant for life, the leaſe expired, and the co- 143. S. P. 
venant founded on it, | 1 5 WE 
But if the eftate continues after the breach committed, 
* the action will lie even after the eſtate expires.” 88 85 | 
As where the covenant was, that leſſee ſhould enjoy the Lanning v. 
premiſes diſcharged of tithes, but that if leſſee was ſued Lovering. 
for them, and a recovery had, that he ſhould retain ſo Or. Flix. 
much out of the rent: After the term, leſſee was ſued ſor 
two years tithes qwing while he was in poſſeſſion, and a re- 
covery had againſt him. He was allowed to recover to that 
amount in covenant againſt the leſſor, | | 


2. OF 
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*P.343- * OF COVENANTS WHICH RESPECT THE 


PERSON. 
Theſe are, 1. Such as are joint and ſeveral. 2. Such a 


reſpect aſſignees. 3. Heirs and executors. 4. Baron and 
feme. 5. Lenants in common. | Ee 


Of Joint and Several Covenants. | 


Slingfby*s 1. Where a covenant is made 10 many and jointly 1 


Caſe. © with and to them together, and quolibet eorum ;” yet ſhall. 


5 Co. 19. b. its conſtruction be determined by the intereft which it paſſes: 
| That is, if each of the covenantees hath, or is to have, a 
Several intereſt or eſtate, there, though the words be joint, 
each ſhall have a ſeparate intereſt under the words * cun 
 quolibet eorum But where the intereſts are not ſeveral, theſe 
words ſhall not make the eftate ſeyeral, which by the for- 

mer words was created joint, WO! | 
Ibid. And the action is to be brought therefore, jointly orlſe- 
Mathew- © yerally, according to the intereſt which it paſſes.” . 
ſon's Cafe. 2. 50 joint covenants ſhall be taken diſtributively for the 
ame 285. « benefit of the eſtate.” Boe, . | 
Meriton's As where two made a leaſe and covenanted, That the 
Cafe. Noy leſſee ſhould enjoy the land without let from them or any 
97 other perſon,” and one alone diſturbed the leſſee; it was ad- 
P 344 judged to be a breach of covenant, and that this action lay 
againſt the diſturber, though the words of the covenant were 


not ſeveral. | 
3. Where the covenant is a covenant in law, it ſhall be 


taken to be joint, if the intereſt is ſo, and the action muſt 


« be brought againſt the covenantors, jointly, for @ breach 
at the time of the making of it. But for a ſubſequent breach 

« it may be ſued ſeverally.“ . | 
coleman v. Plaintiff declared, on a demiſe by defendant and one J. 5. 
Sherwin. eirtute cujus he entered and was poſſeſſed, till ejected by the 
Salk. 137. defendant, and that neither the defendant nor J. S. ought 
to have demiſed, for that one R. was ſeiſed in fee. It was 
reſolved, That there being no expreſs covenant, the action 
was founded on the covenant in law, on the word Demiſe- 
runt ;” and as the intereſt granted by the word was joint, ſo 
was the covenant, and the aQion thould have been brought 
againft both leſſors, for tliat Freach, and would not lie againſt 
defendant alone. 2. But as to the breach by the eviction, lt 
| was well affigned ; for it is the ad of one only, and in con- 
+Eaft Skig. ſtruction of law each did demiſe, and it was a ſeveral. con- 

more & al. tract as to their ſubſequent acts. | 

v.Vaudſte- +4. If a deed indented is made between two parties, and a 
dene third perſon is afterwards named in the deed, and compriſed 


23 in the covenant, and ſuch third perſon ſeals the deed, 2 


Abr. 22. 


C O V E N AN T. 


Addon will lie for or againſt him on the indenture, and a re- 

| jeaſe from him ſhall be void, for he is no party to the deed. _ | 
hut if the deed * was a deed-poll as to omnibus Chriſti fideli- P. 345+ 
© bus, Cc. there a covenant may be made to divers perſons. 

5 _ Where a covenant is joint and ſeveral, an action may Lilly v. 

be brought againſt one, and breach aſſigned in the neglect Hedges. 
Jof both: as in covenant by two, to receive the plaintiff's ' Stra. 553. 
rents; and to account, and breach aſſigned the not account- 

ing, they nor either of them, for perhaps one never ſealed the 

© deed, and one man often covenants for the act of another. 

6. Tenants in common ſhould join in this action. Litt. 375. 
J. If ſeveral covenant jointly and ſeverally, a defeaſance to Clayton v. 
© one is 4 defeaſance to all: But covenantee may covenant with Kinaſton, 
© one not to ſue him, and yet ſue the others; for though in Caſ. K. B. 
© ſach caſe a releaſe to one would be a releaſe to all (Co. Lit. 
232.) and a covenant not to ſue is to avoid circuity of ac- 

tion, conſtrued a releaſe, yet it is not ſo in its nature; and 

© therefore where he has a remedy left againſt the reſt, it ſhall 
be conſtrued a covenant, and no more. e 

hut two deeds made at the ſame time, between the ſame S. C. 
parties, that have not a reference one to the other, ſhall not be 

conſtrued a defeaſance one of the other. | ES 346. 
And note, That in the caſe of leaſes for years, the de- Hambley v. 
Weaſance may be after the firſt *deed. But tis otherwiſe in — of 


che caſe of freeholds of corporeal inheritances. 


F W 


Trin. 16, 17 


{ 070 — 10 Geo.z.C.B. 
; 2. Uf Covenants whict N A. ull. N. p. 
. Covenanis which reſpect Aſſignees „ 
oy Tag Theſe are either again aſſignees; or 2dly, By 

. 1. Of Covenants againſt Afignees. 

xh 


1. When the covenant relates to, and is to operate on @ Spencer's 


on ing in being, parcel of the demiſe, the thing to be done by _ 4 
he re of the covenant is quodammodo annexed to the thing 
ht emiſed, and thall go with the land, and bind the aſſignee 

5 d the performance, though not named. As if the covenant 

Gon to repair an houſe then demiſed, this ſhall bind the aſſignee, 

oe bo' not named. But 'tis otherwiſe where the covenant re- 

1 tes to a thing not in being at the time of the demiſe. As if 

81 . to build a auall on the land demiſed, this not being in 

inn WF: ben the covenant was made, it ſhall not extend to the 

*＋ zee, if not named. | | 5 


2. But if the covenant mentions the aſſignee; as if leſſee Spencer's 

venants for him and his aſſigns, there the aſſignee ſhall be caſe. 

nd, by any covenant, fer any thing to be done on the thing _ 

miſed; as here to build a wall on the lands demiifed : But — 5 

do any thing which is * merely collateral to the thing de- XP. 347. 
| V | miſed, * 


mi ſed, as to build an houſe on ſome other part of the leſ. 
ſor's land, there aſſignee ſhall not be bound, though he i 
named. | | | 
3. Wherever a covenant #s for the benefit of the eflat 
« demiſed, this ſhall extend to the aſſignee, though no 


% named.“ 


. 


cookſon v. As in this caſe, where leſſee covenanted for himſelf, hj a 
moe I] executors and adminittrators, ** to leave fifteen acres every Py 
12. hear, untilled,” and afterward aſſigned his eſtate to the de. fl 
; fendant, and the breach aſſigned was © That defendant had ti: 
not left the fifteen acres untill'd, but on ſuch a day had ca 


ploughed part,” &c. And exception being taken that the al. 
ſignee not being named was not liable; it was adjudged, that 


_ 1 being for the benefit of the eftate, that he wn aſh 
able. _ | of 
4. ** So a covenant which extends to the ſupport of the 18 ( 
£ my demiſed, ſhall bind the aſſignee, though nt i, 
: * named.” „ caſe 
_ and As a covenant to repair the houſes, Ic. demiſed, for ſuch / 
Chapter of; . a , h 3 | 
Wirdſor's is for its ſupport, or, according to Spencer's caſe, ante 346. WF beg; 
caſe. extends to it as in eſſe at the time of the demiſe. | aſſig 
5 Co. 24. 5. Though the aſſignee be named in the original coe. ſtill 
Greſcot v. © nant ; yet if it has been broken before aſſignment, no ac: EE 
N « tion will lie againſt him.“ | 5 the c 
199. P 3 | . . 
* P. 348 + As where leſſee covenanted to pull down certain dd Vis of 
348. houſes, and rebuild others within ſeven years, leſſee did ns iſto it. 
+Church- . | : a 
wardens of Perform his covenant, and at the end of ſeven years aflignel 00 
St. Saviours to defendant, againſt whom the action was brought, au “ tio 
— held not to lie, the breach being complete before the aſi “ of 
— Eo 3 Tok 2 
prog 6. To intitle the leſſor to maintain an action of con. For 
4X6 8 y | e en a leſſee, as aſſignee, he muſt be aflignee of t 2 ad 
. able term.” TE, a:lipnee 
—— v. For where the original leflee made an underleaſe. for a tin, ſ/cilor } 
. ſomewhat leſs than the term of his leaſe, and leflor brouzit WW breac] 
covenant againſt the under lefſee ; it was adjudged not u“ If. 
lie, he not being affgnee, and plaintiff having declared agu 10. 
him in that capacity. Vid. ante 220. ling de 
Tilney v. 7. If there is a covenant which runs with the land, 2:18 fs w 
ny repair ex. gr. and leſſee aſſigns over, and aſſignee dies ine. de part 
Spen cer? rate, leſſor may have covenant againſt the adminiffrato "Bi" of t 
caſe. aſſiznee, and declare againſt him as aſſignee. For ſuch coe bnſt tt 


5Co.17.b. nants bind thoſe who come in by act of law, as well s 0 
act of the parties. NY | 
Dougl.736. 8. With regard to how far the leſſee or aſſignee n 
„ chargeable in covenant, there is a conſiderable difference 
« 1. Leſſee has, from his covenant, both a privity of contraC 
« and of eſtate : and though he afligns, and thereby def 
P. 349. the privity of eſtate; * yet the privity of contract c 


66 t10Þ+? 
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« tinues, and he is liable in covenant, notwithflanding tie 
« afignments. But, 2dly, The aſſignee comes in only in Dougl. 441. 
« privity of eſtate, and he therefore is liable only while in . 
| 1 ſolſe on. 5 | 04 oj 
| As to the firſt, therefore | | 5 | | 
If leflee aſſigns, though leſſor accepts rent from the Bernard v. 
aſſignee, yet for the breach of any expreſs covenant, though 22 
committed after the aſſignment, this action will lie againſt the d Fe. | 
| firſt leſſee, on the ground of the privity of contract ſtill con- Norton v. | 
| tinuing. But an action of debt will not. 3 Co. Walker's HO | 
caſe, . L 3 =. 418. S. P. 
But as to the fecond, i | 1 | 
If leſſor brings covenant againſt an aſſignee of his leſſee, Pitcher v. 
| aſſignee may plead, © "That before action brought, or cauſe 2 
of action accrued, he had aſſigned over.” For the aſſignee — 8 
is only chargeable in covenant for a breach committed abhile 8. -" 898 
in poſſeſſion, not for a breach after aſhgnment. As Was in this Chancellor 
caſe the non-payment of rent. „ v. Poole. 
And it is no objection that the aſſignee may aſſign to a Dougl. 735. 
| beggar; for it was leſſor's folly to accept of the original S. C. 
aſipnee. But he is not without remedy ſince the leſſee is 
{till liable in covenant, or he may diſtrain on the land. | 
And though the aſſignment was to a feme covert before Barnfather 
the cauſe of action accrued, yet it is good. For a feme covert v. Moffatt. 
is of capacity to purchaſe, though her huſband may diſagree 38 435. 
wit. Co. Litt. 3. @. 356. b. 5 . 350. 
But it is to be obſerved that this diſtinction now men - 4 
“ tioned between leſſee and aſſignee applies only to the caſe bo 
of expreſs covenants in deed, For it differs in the caſe of | 1 
* covenants, which are collateral. | on 
For if leſſee aſſigns, for the breach of any expreſs covenant, Batchelor | 
ts action will lie againſt the leſſee or his executor, or the v. Gage. 
alngnee, for a breach committed after aſſignment, and after 1 a 
leſſor had accepted rent from the aſſignee, but it will lie for Gro. 8 
a breach of a covenant in law, or which is collateral againſt 188. S. C. 
the leſſee only. | | 7 | 255 | 
10, “ Covenant will lie againſt an aſſignee of part of the _ = 
hing demiſed.”? OE ITY 1 3 
As where plaintiff demiſed two houſes with covenant on Kone.” 
e part of leſſee for himſelf and aſſigns to repair; he aſſigned Sir W. 
ne of them, and for not repairing, leſſor brought covenant 2 246. 
gunſt the aſſignee, and the action was held well to lie. Mmgham 


11. „ How far a&ual poſſeſſion is Ry to maintain — Cb. 
this action againſt an aſſignee, it has been decided.” 421. 8. C. 


That by the aſſignment the title and poſſeſſory right paſſes, u 

d the aſſignee becanien poſſeſſed in hn” That * — —— 1 
Alignee is only liable while in actual poſſeſſion, that if he Mich. 226. 
bens over, though his aſſignee has not taken actual poſſeſſi- 3. B. K. 
* jet that he (the firſt aſſignee) is not liable to an action Dougl, 400. 


. 


COVEN AN x. 


of covenant. As here, where defendant was the aſſignee of 
the original leſſee, and covenant being brought againſt him 
for rent reſerved on the leaſe, he pleaded That before the 
rent became due, he had aſſigned all his intereſt in the pre. 
miles to one Rigg, who, ee of ſuch aſſignment, en- 
tered, and was poſſeſſed. Plaintiff replied, that at the time 
when the rent became due, defendant remained and continued 
in poſſeſſion, abſg. hoc, that Rigg had entered, &c. And 
on demurrer it was held, that the aſſignment being admitted, 
the actual poſſeſſion was not ſufficient to charge the firſt 
aſſignee, the poſſeſſion in law being in the ſecond aſſignee by 
virtue of the aſſignment.“ | | 

But where the defendant was a mortgagee, and the mort- 
ex gage was made in the form of an aſſignment of all leſſee's 

ugl. 438. term (which ſhould regularly have been by an under-leaſe) 
it was adjudged, that the mortgagee could not be ſued 25 
aſſignee, he having never taken actual poſſeſſion, and even 
though the mortgage had been forfeit. For the mortgage is 
only conditional, a ſecurity for money, not an actual transfer 


of property. | 


Faton v. 


Spencer's *12, If a man leaſes ſheep, or any thing perſonal, and 
_ 17, leſſee covenants for himſelf and his affigns at the end of the 
3 Ref. time to deliver up the ſheep or things ſo let, or ſuch a price 
*P. 352. for them. If leſſee aſſigns, this covenant ſhall not bind the 
aſſignee, for it is but a perſonal contract, and wants ſuch pri- 
vity as is between leſſor and leſſee and his aſſigns, by reaſon 

of the reverſion. | 5 
Bally v. But it was reſolved in this caſe, that a leaſe could be 
Wells. made of tithes with covenants which would extend to, and 


3 WAL. 25. dind the aſhgnee: The covenant was that leſſee, his execu- 
tors, adminiſtrators or affigns would not let any of the 
farmers of the pariſh of Monk/own have any part of their 

I now ſhall conſider, 2dly. 


Covenant by the Aſſignee. 


Noke'scaſe, 1. Covenants in law, which run with the land, ſhall ex- 
4 Co. 80. tend to the ///ignee, who may maintain this action on them. 
Spencer's As upon the words © demiſe and grant,” the aſſignee ſhall 


es. have a writ of covenant if ejected; for as the leſſee cf 
5 Rr? aſſignee have the annual profits in return for rent, therefore 
for the loſs of theſe he is entitled to a compenſation from 


leflor. | : | 
2. „ Aſfignees who come in by af of law ſhall have the 


« benefit of theſe covenants, and maintain this action. 
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COVENANT. 


As tenant ſtaple by fAatute merchant, or elegit, or he who 5 Co. 17.2. | 
urchaſes a leaſe for years “ ſold under an execution, all FP, 35 3. 
theſe are aſſignees. So is tenant by the courteſy ; ſo huſband 

of fene lefſee for years who ſurvives; all of whom may 


maintain this action as aſſignees. | | 


3. ** No grantee of a reverſion or aſſignee could take the Co. Litt. 


benefit or advantage of a condition or covenant for re-en- 216. Litt. 


« try. It was therefore enacted by ſtature 32 H. 8. c. 34, 1. 347» 
« that all perſons grantees of the reverſion of any lands from 
« the king, or grantees or aſſignees of any common perſon, 
« their heirs, ſucceſſors, or aſſigns, ſhall have like advantage 


| © againſt the leſſees by entry for non-payment of rent, or for 


« waſte, or other forfeiture, as the ſaid leſſors or grantors 


| + themſelves had.“ 


On this ſtatute it is to be obſerved, 55 
1. That as the words of the ſtatute are againſt I es, it ſhall Co. Litt. 


not extend to gifts in tail. 215. a, 


2. That the aſſignees of part of the eſtate in reverſion, or Ibid, 
of a grant for years of part of the reverſion in fee, may take 
advantage of the condition. N A 5 

3. But the aſſignee of part of the reverſion ſhall not take Ibid. 
advantage of the covenant ; as if there be leſſee of three acres, 
and the reverſion is granted of two of them, grantee ſhall not 
have advantage of the covenant, for it is entire, and cannot | 
be apportioned, 5 e | e 

4. Whoever comes in by act of the party, as by bargain & P. 354. 
and ſale of the reverſion, is an aſſignee within the act; but it Co, Lie. 
is otherwiſe where one comes in by act of law, as the lord by 213. 
eſcheat, or to one who is in of another eſtate. | 3 

5. Grantee ſliall not take advantage of a condition before _ Ibid. 
he has given notice to leſſee, but he may of a covenant. Se. 

6. Grantee or aſſignee ſhall only take advantage of ſu 
conditions as are for the benefit of the reverſion; like thoſe 
put, as for waſte, non-payment of rent, Fc. But not for pay- 
ing a ſum in groſs, as delivery of corn or ſuch like. 55 

7. The aſſignee of the leſſor may maintain covenant againſt * Show, 
the leſſee, after leſſee had aſſigned and he had accepted of 3+: 
rent from the aſſignee, for ſuch is within the ſtatute. - 

o alſo afſignee of the reverſion, who hath accepted rent Sir James 
from the aſſignee of the leſſee, ſhall nevertheleſs have cove- Brett v. 
nant againſt the executor of the leſſee, and for a breach of 2 wi 
covenant done after the aſſignment; for it is a covenant in Jas - ig 5 
ct, and runs with the land, and the leſſee by his own act 2 
ſhall not diſcharge himſelf. | 5 

8. It was formerly (Yelv. 222. Hob. 178.) an opinion that Glover v. 
urrenderee of a copyhold was not an aſſignee within the ſta- Black- 
ute. But modern caſes are otherwiſe, That the ſurrenderee Salk. 185. 
of a copyhold revetſion may bring debt or * covenant againſt K P. 3 55, 
the leſſee within the equity, of ſtat. 32 H. 8. for it is a reme- 


lal law, and no prejudice can come to the lord, 
vor. I. | 5 $I N | 


9 


COVEN AN T. 
Barker v. 9. Though by the cuſtom of London an apprentice may be 


Beardwell. aſſigned, yet the aſſignee cannot have covenant on the ingeq. 
Show. 4. ture of apprenticeſhip ; for there cannot be an aſſignee by 
cuſtom, and he is no party to the contract. | R 


3. Covenant as by or againſt 
Heir or Executor, N 


is now to be conſidered, as the next elaſs of covenants, cont 0 
| dered with reſpect to the perſon. 90 | 
F. N. 8B. I. © Covenants real, or ſuch as are annexed to the eſtate 10 
343. « ſhall deſcend, and the action be brought either by or againf 

<« the heir or executor, according to the eſtate and time a ch 
e the breach.” 
« As to the eſtate, the heir ſhall have the action by reafn ad 

% of the reverſion and injury to it.“ . | 
Lougher v. As where leſſee for years covenanted to repair and leave in 
Williams. repair, it was held that the heir ſhould have an action of co 
2Lev.92. yenant on this, though not named; for it was a covenait 


MM An- 305. which run with the eſtate, and ſo ſhould go with the reverſu 2 
= to the heir. 4 5 | ” it 
Vivian v. So where plaintiff declared on a covenant to repair, as her Wi © a: 
. to his anceſtor, who died the 10 V. 3. and the breach ws * 
*P & laid on the 3 Ann, and for * ten years before, which include i tice 
356. the time the anceſtor was living; and objection being take Wi cove 
| for thus including the time of the anceſtor, it was over-ruled I nam 
by Holt, who held, that if the premiſes were out of repair 4. 

in the anceſtor's time, and continued ſo to the time of the heir, 

that it was a damage to the heir, and that he ſhould recove; 

not with reference to the length of time that the premils 

were out of repair, but as much as ſhould be ſufficient to put 5 

them into repair. | | « 6 
2. As to the time of the breach the action is given to te. 5 
executor, as in this caſe ; Sy | | « þ £ 


Lncy v. Plaintiff as executor declared, that defendant had ſold vWF. ſhox 
Levington. plaintiff's teſtator, certain lands, and covenanted with hin, But 
2 Lev. 25. his heirs and aſſigns, that be ſhould enjoy againſt him and & bne n 


Philip Vanlore, and all claiming under them, and aſſigned : An 
breach that one claiming under Sir P. Vanlore had ejected ho ran: 
teſtator: It was objected, that the action ſhould have bee bought 
brought by the heir or affignee : But it was held that ii... 5 
eviction being in the life-time of the teſtator, he could n 5 0 
then have heir or aſſignee, and ſo the action belonged to tl . 
executor. But quære, if the reaſon might not alſo be that 

the purchaſe was out of the perſonal eſtate of the teſtator, ane 

the mar recovered would belong to it ; that therefore the 

executor ſhould bring the aQion. _= pen In ac 


2. The action of covenant lies again}? the heir or execun ff eefore 
alſo, according to their eſtates. e 


c O v. Ez N AN T. 


0 *I. Executors or adminiſtrators who come to any term of #P, 3 57. 
. lands or tene ments, as ſuch, are bound by the covenants which Hob. 188. 
run with the eſtate, as belonging to the perſonal property of infra. 
the teſtator or inteſtate. . 8 

As if leſſor covenants with leſſee to make him a new leaſe Chapman 


at the end of his term, and leſſee dies, his executor may ha ve 2 
covenant on this, though not named. — 


« Where lands come to executor or adminiſtrator, they may per Leech. 
© be charged for a breach in their own time, as non-pay- J-inLyddell . — 
« ment of rent, or with an action of covenant, either in that v. Metcalf. . 
« right or as aſſignees; but there is this difference. I Wilſ. 4. 

That if plaintiff declares againſt them as aſfgnees, they are Tilney v. 
charged as tertenants, and the judgment 1s de bonis propriis. Norris. 

But if the action is brought againſt them, as executors or Salk. 30g. 
adminiſtrators, the judgment ſhall be de Bonis teflatoris, even Buckley v. 
where the breach has been committed in their own time; as Pirk. 
for repairs, ex. gr. For it is the teſtator's covenant which 3 
binds the executor, as repreſenting him, and he therefore muſt Thorough 
be ſued by that name. . good. 8 

2. But covenants merely perſonal, deſcend excluſively Hob. 188. 

« to the executor or adminiſtrator, and coyenant lies only 
« againſt them.“ Py Se . 

As if A. covenants that B. ſhall ſerve D. as an appren- x P. 3 58. 5 
tice for ſeven years, and dies, and B. departs within the time, Bro. title 1 
eg will lie againſt the executor of 4. though not Cov. 12. Bl 
named. | | | | | 4 | 

4. I now proceed to covenant by 


Huſband and Wife. a | i 


By ſtatute 32 Hen. 8. c. 28. it is enaQted, * That in le- 1 
* ſes for life, or for years of the wife's land, the wife ſhall be w 
* 2 party to the leaſe, and the reſervation be to her and her 
* heirs ; and therefore in covenant on ſuch leaſes the wife 
dug ſhould 8 | „ 5 

But where the èœvenant is to baron and feme, the huſband Beaver v. 
0 lone may bring the action. = Laine. 2 
ned! And where the leaſe was of land, of which the wife was Mod. 2 17. 0 
tenant in common with another, and the huſhand and wife Aleberry 1 
brought the action, it was held that the wife might or might ”: Walby g 
tot join in the action. LL — — n ee! 

5. Of covenant by 


Tenants in common. 


In actions perſonal, tenants in common ſhall jain : They Li 
* i ie ( 141 12 At. 83198. 
ecuuW'*rctore hould join in an action of covenant. N my | 


Ns: © Tenants 


c O VE N AN T. 


* P. 359. Tenants in common of a rever/ion, on a leaſe for year, 
Kitchen v. ſhall join in covenant for not repairing ; for it is in the perſo- : 
Buckley. nalty merely. | 

Lev. 109. z. I ſhall now proceed to conſider the caſes under the head N 
Sir T. of Pleadings in this action, premiſing the follow ing caſes as to 
Raym.70- the perſons who ſhould bring the action. | y 
3 1, Where the aQton is founded on an indenture, the per- 


Roll. Ab. fon bringing the action, muſt be @ party to the deed, or he. i 
175 „ cannot maintain the action.“ . 7 
Green v. As where in covenant, plaintiff declared, that A. being ar. 1 


Horne. reſted at his ſuit, the defendant, in conſideration that he would 


Salk. 197+ order the bailiff to let A. go at large, covenanted with plain- FE 
tiff to bring in the body of A. and deliver him to the bailif, Wi k 
on ſuch a day; and on oyer the deed appeared in fc verba, i 5 | 
I. (the defendant) do promiſe and engage myſelf to bring in Wi Th 
the body of A. and deliver him to B. (the bailiff) on ſuch e ; 
day. And on demurrer, it was held that the plaintiff ſhould 3 
not have this action, he being no party to the deed. For 4 
though covenant may be brought on a deed-poll, in which no 174 
perſon certain is mentioned; but generally, © To all uh WF. | 
it may concern ;” yet a perſon mutt be named in a deed in. tay 
| dented, or he cannot have an action. 8 
Nurſe v. But where a deed began * it is agreed that, &c.“ and the 3 
Frampton. parties names were not mentioned in the body of the deed, . 
Salk. 214- but at the end * was © in witneſs whereof we have bereum n 
P 360. ſet our hands and ſeals,” and bot/ parties figned and ſealid, i Di 
was held that it was a ſufficient naming in the deed, and tht tion: 
an action of covenant lay on it. > SE | hs: 
2. © Wherever a covenant is for the benefit of any per. . 
ſon, he muſt take notice and advantage of it at his ow If 1 
« peril.“ | * 
Hughes v. * where there was a covenant by the defendant (leſſee) wo 
Richman. « tg permit the plaintiff (leſſor) to ſow clover among the de- WP, 2 
Coup. ag. fendant's barley; and plaintiff aſſigned a breach, that de- Aud 
fendant had ſowed the barley, without giving him notice. De. , leaſe 
fendant pleaded, that he had not prevented the plaintiff ; and the t 
on demurrer, it was held ſufficient, for defendant was only Wl. hey 
bound by his covenant to permit, and the notice ſhould have « By 
been taken by the plaintiff, for whoſe benefit the covenalt perf 
by was. | | py thare q 
I ſhall now confider the | 5 be ſuf 
| | 5 | . As wh 
PLEADINGS ON THE PART OF THE PLAINTIFF. — 
v modo e 


1. © The declaration in this action ſhould ſet out expreſ, Ngendan 

that the covenant was made by deed.” 6 

Moore v. For where plaintiff declared in covenant, © Thar de * Hef. a 

Jap. dant fer ſeriptum ſuum factum apud Weſtminſter, gow? laſt ſh, 
A28tra. 8 14. e | NE 


e O N N A N T. 


to plaintiff,” &c. *This was held to be error; for there were & p. 361. 


action could not be maintained. 1 517.8. P. 
And where plaintiff ſo declares on a deed, he muſt always Thoreſby | 
make a profert of it, and the court cannot diſpenſe with it. y Sparrow. 
For defendant bas a right to it by law, and this is the caſe, 1 Wilſ. 16. 
though the deed appears to be loſt, or co be in the defendant's 2Stra. 1186. 
poſſelſion. gy | CE 8. C. 
= « But in declaring, plaintiff MAould not ſet out the whole Dundas v. 
| © deed at length, or ſuperfluous parts.” . Ld. Wey- 
+As in covenant on a leaſe, it is ſufficient to ſay, © That mouth. 
| defendant had, by indenture, demiſed certain premiſes to the 
@ plaintiff (without naming them) ſubject, among other things, 7 P = Th 
to ſuch a proviſo,” and then ſtate the covenant and breach. Sager oo 
| This was by the order of the court. 5. 8 ts 127 5 
2. Where the covenant is general, a general aſſignment 
| « of a breach is ſufficient.” 5 © e | 
As where the covenant was, not to buy or ſell for two years, Farrow v. 
without leave of the plaintiff; and the breach alſigned was, Chevalier. 
that defendant diwer/is diebus et vicibus between ſuch a 1Salk. 139. 
day and ſuch a day, had ſold to A. and ſeveral other perſons 
unknown, goods to the amount of 1001. Aſter a verdict, it 
was moved in arreſt of judgment, that the breach was “ un- #P, 362. 
certain as to times and perſons ; but it was held to be ſuffici- ; 
ent as a general aſſignment ; for it was ſo deſcribed, that a 
recovery in this might be well pleaded in bar to another ac- 
tion for the ſame cauſe. | 3 5 
But the moſt general aſſignment is in tie awords of the 
* Covenant elf.” As, 1 1 | 
If leſſor covenants, that he is ſeiſed in fee, or hath ful} Muſcot v. 


power to leaſe. In declaring in covenant, it is ſufficient for __ 


ſe) plantiff to ſay, That leflor 2was not ſeiſed in fee, or had g ot Jac, 
* nt full poaber to leaſe.” hd 7 | By 
De. And then the defendant muſt ſhew, that he had full power Hancock 


oleaſe, or was ſeiſed in fee, by fhewing what eſtate he had v. Field. 


4 the time of making the leaſe, which then puts plaintiff up- Cro. Jac. 
nave ſewing a ſpecial title in ſomebody elſe. | 170. S. P. 
125 * But where the covenant is broken by ſome act of a third 


perſon, it is not ſufficient to ſtate the breach generally for 
' har af ſhould be ſet out; but it ſhould ſeem that it might 
be ſufficient to ſtate that breach in the replication.” _ | 
& where the covenant was to ſave harmleſs from all ſuits Nicholas 
IF. d lawful evictions. Defendant pleaded performance. Plain- v. Pullen, 
l replied, that one J. S. took out an Jab. fac. poſſeſſion. debi- 1 Lev.83. 
' modo exeunt, Ec, and by virtue thereof expelled him. The Keb. 379. 
kfendant demurred, and had judgment; for debito node, is *'3* 
* ſoficient, without ſhewing particulars. The Jab. fac. 
Heſ. always recites the term af the judgment, and that it FP, 36 I 
aſt ſhould be ſet out. | e Wee 5 


3. 


no words which imported it to be a deed, without which the Cro. Eliz. 


Cowp.66 5. 
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COVENANT. 


2. © Where plaintiff 1 9p a breach, it ſhould be ſo ſet out 
« that it may appear clearly to be within the covenant.” 

As where defendant covenanted in a leafe, that he would 
not cut down zwre timber than was neceſſary for repairs of 
buildings. Plaintiff (leſſor) aſſigneꝗ a breach, that defendant 
had cut down trees to the value of 10l. and converted it to 
his own uſe ; and after a verdict, the judgment was reverſed 
for error. For there ſhould have been an averment, That 


he had cut down more than was neceſſary for repairs.” For 
as now gd, it is not within the covenant. 


« For ſuch aſſignment of the breach was not within the 
words of the covenant, and ſo was bad for the uncertainty, 
« for where the covenant may not hawe been broken, the de- 
« claration aſſigning the breach in that manner is ill.” 

As where the covenant was by the defendant that he, hi 
executors, adminiſtrators, and aſſigns, would repair a mil, 
and breach aſſigned, the nat repairing it by the defendair, 
his executors, adminiſtrators, and aſſigns. On demurrer the 
declaration was held to be bad; for the breach ſhould be ii 
the disjunctive © or his affighs ;” for if any of them did re. 
pair, the action would not he. 

* 3. © Where there 1s a proviſo in the deed, defeating the 
* cbvenant, plaintiff need not ſet ic out in his declaration, 
but leave defendant to plead it.” 5 

As on a covenant to deliver ſo much ſalt-petre, before the 
2oth of Ofober ; and there was a proviſo, that if de ſendat 
was prevented by the ſea, that the deed ſhould be void. |: 
was held, that plaintiff need not ſtate the proviſo. 

<« But where there is an exception, making part of the o- 
« venant, plaintiff, in ſerting out the breach, ſhould alſo ſhe 
that the breach was not within the exception: For the de. 
« claration is on the whole comenunt, and the breach will nu 
„be within it, unleſs ſo ſer out.“ | | 

As where plaintiff declared on a covenant by the defer- 
dant, to repair all the pales of a garden then demiſed, except 
thoſe to the Eaſt fide, and aſſigned the breach, in not repalt 
ing ec. formam comwentionis. Ihis was held well after a ve" 
dict; but it was agreed, that it would have been bad on ſpe- 
cial demurrer, for want of ſetting out * that the pales wele 
not thoſe excepted.” 5 | f 

And rote, That if plaintiff declares on a covenant, which 
he ſets out, and afterwards aſſigns an inconſiſtent breach 
under a /c#s. that this ſhall be rejected.“ | 

* As where plaintiff declared upon articles, dated the 300 


. 


Hayman v. of December 1718, not to ſet up the trade of a baker, from 
the date of thoſe articles for ſo many years, and afterwards 
afſign'd a breach, That defendant did afterwards, io u 
1/t of May 1718 follow a trade.“ 
with the articles, was rejected. 


Rogers. 
1Stra.232. 


This being inconliſts 


the ex 
limſel 


e O N N . 


4 « Where a covenant is in the alternative, that is where 


it « coyenantor undertakes for one of two things, breach ſhould 

F « be affigned as to both.“ 33 | = 
f As where defendant covenanted, that he would not take Sherwood 
x wood without the affent or aſſignment of the leſſor or aſſigns: bee 
10 It was held not ſufficient to ſay that defendant took wood, m. 50. 
0 without the offignment of leſſor, or his aſſigns ; for it might 


be with their aſſent, and ſo no breach. ND 
But where the covenant was to pay or cauſe to be paid,” Aleberry 
that defendant had not paid, was held to affign the breach ſuf- v. Walby. 
fciently, without ſaying © or cauſed to be paid ;” for if de- 1Stra. 22. 
ſendant had cauſed to be paid, he had paid. | | | 
« But where the covenant is founded on the contingency 
« of two things, and that which hall firfl happen, plaintiff 
may declare, on a breach arifing from the happening of 
one of them, without making any mention of the other.” 2 
As where plaintiff declared on a covenant, whereby it was Loggin v. 
+. agreed, that he ſhould deliver“ to defendant a mare, and de- Ld. Orrery. 
ſendant was to pay for the ſame twenty guineas, at the death 1Ld-Raym. 
of his mother, or day of marriage, whichever ſhould firſt pk rh 
happen. It was adjudged, that it was ſufficient, in de- P.366. 
te charing on the covenant, to ſtate /e happening of one of the 
contingencies, without ſaying, that it was the firſt, and that 
if even the other had happened firſt, the declaration was till 
good; for the delay was the plaintiff's own. _ CID 
dart 5. © Where the action is for breach of covenant by the 
ach of a third perſon, the declaration ſhould ſet out, that 
WF che breach was by ſuch a perſon, under à claim of title or 
„ lauful a8 ; for the covenant on the part of covenantor 
does not extend to the illegal acts of others, who are them- 
* ſelves liable to an action. | 
As where leſſor covenanted that leſſee ſhould hold the Lanning v. 
lands diſcharged of payment of tithes, and the breach aſſigned Lovering. 
was, a recovery of them in an action by the parſon. It was Cro. Eliz. 
held on demurrer, that the breach was ill aſſigned; becauſe 917. 
he had not alledged, that the ſuit was luavful, or the tithes | 


nails 

ws ue; for the covenant did not extend to illegal ſuits. | 
\ ſpe * The queſtions under this head are thoſe which for the 
Y moſt part ariſe under the expreſs covenant for quiet enjoy- 


| ment, or the covenant in law under the demiſe, and an 
1 | expulſion by a third perſon. + 5 
reach The declaration therefore ſhould always ſtate the diſ- *. 67. 
turbance or eviction to be by a perſon by claim of title, and Kirby v. 
not of title only but of good and elder title; for perhaps Hanſaker. 
the eviction might be by a perſon claiming under the leſſee Cro. Jac. 
himſelf.” e ACPI * ; 8 . 
Wootten. 
v. Hale. 
Therefore, 8 


Nokes | 
Caſe.4Co. 
80. b. 


2Lev. 37. 


Proctor v. 
Newton. 
2 Lev. 37. 


*P. 368. 


der the plaintiff. 


cowvenant. It is not neceſſary to ſtate any title as to 
* him.“ | IS 


Force v. 
Vines. 
2Roll.Rep. 
": 
Ratcliff's 
Caſe. 
1Brownl. 
80. S. P. 
Smith v. 
Sharp. 
1Salk. 139. 


Gyſe v. 
Ellis.1Stra. 
228, 


#P. 369. 


COVENANT. 


Therefore, where plaintiff declared, on a demiſe of 2 
houſe in Landon, and covenant that leſſee ſhould enjoy with- 
out eviction from leſſor, or any claiming under him, and 
breach aſſigned, That one Sawery had recovered the houſe 
in ejectment by verdict, and expelled the plaintiff. On de. 
murrer, it was adjudged, that although the recovery was by 
verdict, yet that plaintiff ought to haye ſhewn that Savery 
had elder title; for otherwiſe the covenant in law was not 
broken. = ; 

gut it is ſufficient, in ſuch a caſe to aſſign the breach 
« by act of a perſon claiming by elder title, 2vithout flating 
« what that title is; for perhaps the plaintiff may not know 
« the title of the perſon expelling him.” | IF 

And therefore, if it appears from the declaration itſelf, WF _ 
that the claim was by elder title, and not under plaintiff | 


himſelf, it is good, without ſetting it out as elder title. 


As where defendant declared on a demiſe to him for x 
year, and breach aſſigned, was, that J. S. who had title h) 
virtue of a d.miſe made to him of the ſame land, before that 
made to the flaintiff, had enter'd and evicted him. It was 
held to be well, on motion, in arreſt * of judgment; for 
the title appear'd ſufficiently to be an elder one, and not un- 


And ſo where the breach is by a perſon included in ile 


As where leſſor covenanted, © 'That during the term nei- 
ther he, his heirs or executors, ſhould interrupt leſſee.” Ard 
the breach aſſigned was by entry of the executors of leflor, 
it was held, that no title need be ſet out as in them, they 
being included in the covenant on the part of the 
leſſor. a e 

6. How far the breach ſhould be aſſigned, as affecting 
aſſignees, the diſtinction is ſettled in this caſe, wiz. That 
where a thing is to be done by a man or his aſſigns, the 
breach muſt be in the disjunctive: That it was not done by 
him or his aſſigns. But where the act is to be done 70a man 
or his aſſigns, it is ſufficient to aſſign the breach, that it ws 
not done to him, without mention of his aſſigns.  _ 

But it ſhould ſeem that the rule here laid down | 
only the caſe where the actien is not againſt the fil 
« covenantee or leſſee.“ | | 

For where the covenant was on a leaſe to defendant, by 
which he covenanted, he, his heirs and aſſigns, every ye", 
to plant eight crab-ſtocks ; and breach aſſigned, that fe 
had not planted ſuch a year, It was held to be well with- 
out mentioning /is affigns ; for the“ action being again 
the firſt leſſee, an aſſignment was net to be preſumed. 


8⁰ 


COVENANT. 


$9 where defendant covenanted for himſelf, his heirs and Mayor of 
aſſigns, to pay rent, &c. ; and the breach aſſigned was, that London v. 
he had not paid, without ſaying © or his afſigns,” the court _ _ 
held the breach well aſſigned ; for they would not preſume Mich. : 
an aſſignment. V | | 1733. B. R. 
7. If plaintiff, in declaring in covenant, ſhould ſtate the Bull. N. P. 
« eſtate under which he derives his right to the action, and 164. 
« he miſtates it, it is his error.” e | 
Plaintiff, in ſtating his title, ſer forth, that one Strobridge, Polyblank 
who was ſeiſed in fee, made the leaſe in queſtion, and that on v. Haw- 
his death the eſtates in reverſion deſcended to the wife of the kins. 
plaintiff, as his heir at law, whereupon he (the plaintiff) be- Dougl. 
came ſeiſed of the reverſion, as of freehold, in right of his — 
ſaid wife. On demurrer, the declaration was held to be ill; 
for from his own ſhewing, the eftate he had, was in him and 
his wife, in right as of fee, and not as ſtated. 3 DP 
But it was agreed, in this caſe, that plaintiff need ſet out Aleberry 
ro title, but declare generally guod dimiſiſſet.“ And it was v. Walby. 
there ſettled, that where he had ſet out the title imperfedly, 1Stra.229. | 
(as in not regularly ſetting out a deſcent, by omitting the per- Rel. | 
ſon under whom plaintiff claimed) that this was ſurpluſage, 
and could be rejected. But, if the title had been ſtated 
de rung, as in the laſt caſe, it had been error. 5 
8. In covenant, to pay a ſum certain, there can be no *P, 370. 
* apportionment of demand, for the breach muſt follow the | 
* covenant which is entire,” | MN 8 
Therefore, when plaintiff declared, on a charter - party, Rea v. 
whereby defendant covenanted to pay the plaintiff ſo much, Burnett. 
vis. 30. per ton for goods imported, and aſſigned a breach in 2Lev.124- 
not paying for ſo many tons, and one hog head. On demurrer, | 
the breach was held to be ill aſſigned, in charging for the 
hogſhead, the covenant being only ſo much per ton. But aliter 
had it been to pay ſo much per ton ſecundum ratam. | 
So, where the covenant was, that defendant was to take Needler v. 
plaintiff for his clerk, and allow him 25s. per quire for what Gueſt. _ 
be mould copy, and breach aſſigned, the non-payment for Allen 19. 
four quire and three ſheets. Judgment was in this caſe re- | 
th, for there could be no apportionment for the three 
wers, | : | 
But where plaintiff ſo claims more than the contract will Incledon v. 
ſupport, he may enter a remit!itur for what he has claimed Cripps. 
tio much, and take judgment for the reſt, where the demand alk.658. 
1s not ſettled to a certain amount by the deed, but depends | 
on ſomething extrinſic ; for if the demand is ſo ſettled as if 
It be a covenant to pay 20. there can be no remittitur. 
9. Where there is a joint covenant by ſeveral, all ſhould Vernon v. 
pin in the action, or on demurrer on oyer it will be Jfteryes. 
hd. -- -* = 3 33 | 2Stra.1146. 


But 


Cornwall. 


COVEN ANT. 


* P 71. * But if any named in the indenture have not ſealed it, 
8. C Br they ſhould be excluded by an averment to that effect. But 
N.P.158. advantage muſt be taken by 1 in abatement, if the 
action is brought again/? part only of the covenantofs. 
Barker v. 
Damer. where the lands lie, though the rent be made payable in 
1Salk.30. another place. As here where the lands lay in Ireland, and 


Show. 191. the rent was reſerved to be paid in London. It was adjudged, 


| S. C 
Thrale v. 


that the action ſhould be brought in Ireland. 

And 'tis the ſame in debt for rent. | 
| 11. Where plaintiff cannot ſue on a breach of covenant, 
1Wilſ.165. « without ſome previous circumftances to be performed, the 
| declaration ſhould aver the performance of them.” 
Crook hay As where defendant covenanted to ſatisfy rhe plaintiff for 
v. Wood- all ſums of money which defendant's fon ſhould embezzle 
ward. Hob. whilft apprentice to the plaintiff, evithin three months after 
8 8 85 proof and reqneſt made, the declaration laid only the em- 
bezzlement and requeſt, but not the time or proof. The 
1 had a verdict; but judgment was arreſted for this 
ault. | : 

9. I ſhall now proceed to the conſideration of the 


*P.372.*PLEADINGS on the Part of the DEFEN- 


DANT. 


I. The firlt plea is that of performance. | 
Co. Litt, As to which plea, i. © If all the covenants in an inden- 
303. b. „ ture are in the affirmative, defendant may plead. per/or- 
% mance generally; but if any are in the negative, he muſt 
plead ro thoſe ſpecially, for a negative cannot be per- 
„ formed, and to the reſt generally.” | 
Creſſwel! And if he pleads otherwiſe, on deinurrer, defendant ſhall 
v.Peachy. have judgment. RI | 
Cro. Eliz, Therefore, where defendant covenanted by charter-party, 
691. that he would ſail from the Thames to ſuch a place in Spain, 
1 1 and the words were, That he decederet trocederet 21 non 
1 Sid. 87, vet.” He pleaded performance generally, and it was held 
ill; for there was an expreſs negative covenant, © That he 
ſhould not deviare,” to which he ſhould have pleaded ſpe- 
cially ; for though he ſailed from the Thames to Spain, he 
might have deviated. | | | 
Ellen v. And the caſe is the ſame in debt on a bond for per- 
Bote. ſormance of covenants. Perfortnance is a bad plea ; for ſome 
Alleyn 72. of the covenant: might be negative. | 
Co. Lit. So if any of the covenants is in % disjimiive, he mult 
303. b. « fea which he has perfornied.” 


* 


10. Covenant for non-payment of rent muſt be brought 


COVENANT. 


* « 80 Where the covenant is for the act of a ſtranger, Ap. 373. 
performance generally is a bad plea, it ſhould ſhew how show. 1. 
„performed.“ 3 | 


2. © A covenant in one indenture ſhall not be pleaded in 


« har to a covenant in another indenture, except ſuch be a 

« defeaſance of the former; for perhaps the injuries may not 

« be equal. | | | | 
As hers plaintiff declared, That defendant, by inden- Gawden v. 

ture, covenanted to pay to plaintiff 300“. per ann. ſo long as Draper. 

his wife ſhould live with and be ſupported by the plaintiff, 2 Vent. 217. 

and the action was for one quarter's ſalary. Defendant 

pleaded, That afterward, there was another indenture made 

between the ſame parties, that whenever the ſaid defendant 


and his wife ſhould come and cohabit together, that the al- 


lowance ſhould ceaſe, and pleaded further, that they did co- 

habit. On demurrer, it was ruled to be a bad plea, and that 
defendant ſhould have an action on his indenture but could 

not plead it in bar of that covenant in the other. h 

But though a defeaſance may, (it ſhould ſeem), be ſo Clayton v. 
pleaded in bar ; yet the ſecond deed muſt appear to be in- Kynaſton. 
tended to operate as a defeaſance, and contain proper words er- a 905 
that purpoſe, ** as reciting the firſt deed, and declaring it to 284K 6 3. 
be thereby void.“ | | | and 57s. 

hut one covenant in a deed may be pleaded in bar to a | 
« covenant in the ſame * deed ; for the ſenſe of the parties * P. 374. 
« is to be collected from the whole of the deed.” “ i Ee 

As in covenant for rent, defendant was allowed to plead, Johnſon v. 
another covenant in the ſame indenture, that he (as leflee) Carre. 
might retain ſo much of the rent for repairs and charges. al 

3- © In this action defendant cannot plead nil habuit in Heath v. 

*# tenementis, For the indenture is an eſtoppel. | l 
So neither ſhall defendant plead a plea which amount??? 
* to nil habuit in tenementis ; though not ſo in terms.” _ 

As where plaintiff declared, as aſſignee of the reverſion Palmer v. 
from one Pulmer who had by deed demiſed the premiſes in Ekins. 
queſtion to the defendant for twelve years then unexpired. 2 7 
Defendant pleaded, That ten years before the making of the 
leaſe ro him, that Palmer had ſold the reverſion in fee to one 
Bragg, and traverſes the ſeiſin of Palmer, as alledged by the 
plaintiff. To this plea there was a general demurrer, and 
the court reſolved, 1. That defendant's plea was tantamount. 
to nil Jabuit in tenementis ; for it denied the ſeiſin in fee in 
Fulmer, who had demiſed to him by deed, and ſo was bad in 
law. 2. That the plaintiff, who was aſſignee, ſhould have 
the benefit of this eſtoppel, which runs with the land. 3. 

That the eſtoppel need not be replied, but ſhould be taken 
adyantage of on demurrer, and that the plea in the preſent 
caſe was bad on a general demurrer. Eo oe 


e EN N N 


P. 375. 4. % Non eft factum is a good plea in this action.“ 
Friend v. But where defendant pleads non eff factum, he cannot 


Faſtabrook. controvert the leflor's title; for the iſſue is only on the ex- 


2 Black. 


Rey. 174. iſtence or goodneſs of the deed. 


Defendant may, under this plea, ſhew that ſome of 


2 Co. 28. 4 the covenants in the deed have been altered or eraſed, or 


„ he may plead it;“ for if any covenant be altered or 
eraſed, the whole deed is diſcharged: For the deed is a 
complication of all the covenants, ſo that by changing any, 

the deed remains no longer the fame. wy 
5. © Entry and evidtion is a. plea in this action; but it 
„ muſt be pleaded to be ſuch as diſabled defendant from 
performing his covenant.” _ wy 5 
Barker v. As where leſſee covenanted to build an houſe upon the 
Fletwell. land within ten years, and leſſee aſſigned the term. On 


8 95 action brought for non- performance defendant pleaded, 
That the leſſor had entered and held poſlefſion for part of 
the ninth year. Per Cur. defendant ſhould have thewn 
that leſſor entered by wrong, and held him out, fo that he 
could not build; for perhaps leſſor's entry might have been 
N as for non- payment of rent, which in fact was the 

| caſe. | 5 5 
ay why *So where the covenant was by leſſee to drain ſuch water 


Cro. Eliz, out of the land before ſuch a day, and on covenant for 


374. non performance, he pleaded, that before the day Jeflor bad 


*P, 376. entered and expelled him, and continued in poſſefſion till 
after the day. This was adjudged to be a bad plea ; for it 
was a collateral act, and he ſhould have ſet out“ that he 
was frevented by leſſor.” 8 

For if the covenant could be performed, an entry ſhall 
| not excuſe the non-perſormance.” | 

Snelling v. As where, on a demiſe of a mefſuage with appurtenances, 

gs," Arg defendants covenanted to repair, and breach aſſigned in not 

Mich, 26  Tepairing ; defendant pleaded, an entry by the plaintiff, in 

Car. 2. C. B. atrium poſterius of the meſſuage. The court held this to be 

Bul. N. b. no plea; for an entry into the back-yard cannot ſuſpend 

165. the covenant to repair the meſſuage, of which he was bill 
in poſſeſſion: though by ſuch entry the rent was ſuſpended, 

| 6. Another plea in this action is a Releaſe. | 

Co. Litt. And if before a covenant is broken, the covenantee releaſes 

A ba to him all a&ims, ſuits, and quarrels, this doth not ares 

Taenbert, the covenant itſelf ; becauſe that at the time of the releaſe, 

Alleyn 38. there was no debt, duty, or cauſe of action. 

Bur in that caſe, a releaſe of all covenants, is a good 
_ diſcharge of the covenant before it is broken. 


80 


COVENANT: 


go neither is a releaſe of all demands, a bar to an action Field v. 
of covenant, which has been broken after the releaſe. — 
+But wherever a diſcharge is pleaded in the nature of a 487. | 
releaſe, defendant muſt plead it to be by deed, or it will be * P. 77 
bad. For as the covenant is by deed, by deed only ſhall it f Rogers v. 
be diſcharged. Blake's caſe, 6 O. 44, a | Payne. 
(And note, that where a covenant runs with the land, 2 Wilſ. 376. 
and the leaſe has been aſſigned, the covenantee cannot re- $Middle- 
leaſe a covenant after it is broken, and action has been 8 = 
5 3 all. 
brought by the aſſignee, for the right of action is then at- Cro. Car. 
tached in his perſon. But if covenantee had releaſed be- 361, 503. 
fore a breach or action brought, it had barred the aſſignee 1 Roll. Abr. 
even for a breach in his own time. | £7 = 0 2 GS 
7. © Accord and ſatisfadion is another good plea in cove- 6Co.Blake's 
« nant. For though this action is founded on a deed, and Caſe, 43. 
« a deed can only be diſcharged by a deed, yet this is a 
good plen, for it is not pleaded in diſcharge of the co- 
« venant itſelf, but only in diſcharge of the damages, for 
© the covenant remains.“ 8 5 | 
As when to breach aſſigned on a covenant, defendant Alden v. 
pleaded an accord or agreement, © that plaintiff ſhould Blague. 
take thirty ſhillings in ſatisfaction of all damages ;” it was Cro. Jac. 99. 
on demurrer ruled to be a good plea for the reaſon above. 4 
For in every action where damages are demandable by way _ 
of amends, accord is a good plea in diſcharge. | | 
But it is only a good plea where there has been an & p 378 
actual breach; for not till then are damages claimable.” ? b 
For where plaintiff declared, that in conſideration that Snow v. 1 
he would permit S. P. to enjoy a farm at Chaphham for Franklin. bs 
1 one year, defendant covenanted to pay the rent of 72. per Tutw. 358. 1 
ann. and alſo 2001. then in arrear, and the breach aſſigned 
was, the non-payment of the rent. Defendant pleaded, that 
before any cauſe of actium did ariſe on the covenant, that it had 
been agreed between him and the plaintiff, that plaintiff 
4 ſhould 1ake 3ol. in diſcharge of all covenants, which plaintiff 
dr had accepted. On demurrer this plea was held to be a bad 
wil ve, for at the time there was no covenant broken, and ac- 
4 end and ſatisfaction is no good plea, except in diſcharge of 
fo 2 ges for a covenant actually broken or damages ſuſtain- 
ed, . | | | 


be 8. Another plea is, that of tender and refuſal. But in Carter v. 
2 his action the damages, not the debt being the thing in de- Powniſh. 
mand, it need not be pleaded with an uncere priſt. e 

9. In covenant for non-payment of rent, the defendant are v. 
cannot plead /ewried by diſtreſs; for that is a confeſſion that Saville. 
was not paid at the day, but riens in arrere, or payment 2 Brownl. 
au the day, will be a good plea. ME 


| 10. Infancy 


Gilbert v. 10. Infancy is another good plea in this action, for an in- 
Fletcher. fant cannot bind himſelf by deed, except for neceſſaries. 
EI This action was covenant againſt an apprentice, brought on 
*P.379. *the indenture, and held not to lie, he being an infant. 
wrafy, I. If defendant has leave to plead double, under ſtatute 
Miller. 4 and 5 Ann. c. 16. he ſhall not be allowed to plead incon- 
Gib. Rep. ſiſtent pleas, as non g fadum, and a condition precedent, 
TRY 12. Defendant was aſſignee of a leaſe, and covenanted to 
r repair, pay rent, and indemnify the plaintiff, who was the 
pore * perſon aſhgning. On covenant brought and breach aſſigned 
2444. as to all, defendant pleaded bankruptcy, and it was adjudged 
that this being an expreſs and collateral covenant was not diſ. 
charged under the bankruptcy and certificate, for it was not 
a debt due at the time of the bankruptcy, and ſo could not be 
proved under it. e | 
10. Having now confidered the nature of this action and 
the pleading on it, the ſubſequent proceedings now alone 
remain, the verdi& and judgment. But I hall previouſly 
mention this caſe relative to payment of money into court. 
Fullwelly. Upon a general count in covenant, money cannot be paid 
_ ; into court; for the action is for damages, which are uncer- 
3 tain. But on a ſpecial count for a liquidated ſum as for rent, 
v. Hough- or for 5. per acre for ploughing meadow, the court will alloy 
ron. 
2 Barn. 229. 5 


P. 380. *OF THE VERDICT AND JUDGMENT. 


Vivian v. I. Where covenant is brought, and breach aſſigned the 

Campion. not repairing of houſes according to covenant, the damages 

BS: 1419 ought to be ſuch as are ſufficient to put the premiſes in re- 
pair at the time of the action brought, and to that purpoſe 
they ought to be applied. Is | 

Farrer v. 2. In covenant for non-payment of rent at divers days, 

1 which amounts to ſo much, and in the declaration the ſum is 

5 ep. miſ-caft, it is not error, but plaintiff ſhall have a verdict for 

3 Bulſt. 155. fo much as is really in arrear. | | 

Anon, 3. Where the breach was aſſigned in two covenants, and 

Cro. Eliz. it appeared that for one plaintiff had no cauſe of action, and 

085. for the other a good cauſe of action, iflue being joined on 
both, and a general verdict found, and damages entire, judg- 
ment was arreſted, for, for part plaintiff had no cauſe 0 
action. | | | 

Porter v. If covenant be brought againſt ?2vo, and there be judg 

* 5; ment by default againſt one, and the other pleads pei- 

"T7 formance, which is found for him, the plaintiff ſhall not hate 

judgment againſt the other; for, on the whole, plaintiff bs 
no cauſe of action. a . 


5 Is 


5. In covenants perpetual, if they be once broken, and an Swan's caſe. 
action brought on the covenant and judgment for the plain- Cro. Eliz. 3. 
tiff, this judgment ſhall ſtand, and in caſe of a future 6 
*breach, plaintiff may have a ſcire facias on this judgment, * P. 38 1. 
without bringing a new writ. | 0 

And after a judgment by default, a writ of inquiry exe- Chaunt- 
cuted, and damages aſſeſſed, defendant may move in arreft flower „ 
e 8 

And note, that where there is a fpecial penalty in a cove- tors. 
nant (as a charter- party, ex. gr.) plaintiff may either go for Cro. Eliz. 
the penalty, and reſcind the contract, or bring an action on . 
the caſe for breach of contract, and waive the penalty, in 2 
which caſe he may recover more than the penalty. 1 Black. 

| wa 55 | 3 Rep. 395. 


INTRO DUCTIONV - *®P.382. 


AVING now treated of actions ariſing upon contract, F 

| I ſhall proceed to thoſe which are founded upon BE 0 

torts. | | ; 

Theſe actions were originally divided into actions of treſ- b 

the paſs di et armis, and actions of treſpaſs on the caſe. : 1 

4 Theſe conſtitute the ſeveral actions of | oe 

jt 1. Aſſault and battery, falſe impriſonment, and adutkery 1 
* or treſpaſs conſidered with reference to the perſon. | 
pt 2. Replevin and treſpaſs ; treſpaſs with reference to per- 

* ſonal property. 5 | 

+ 3. Ejectment; treſpaſs conſidered with reference to lands 


or real property. 


CHAP. 


ASSAULT AND BATTERY, 


| rid 
"*P;, $23 *© HH A-PT ES : * 
| i | | rid 
5 - " Wo 
THE ACTION OF ASSAULT AND C 
__ BATTERY, EI 
i 
Finch's 1. ASSAULT is the unlawful ſetting upon “ the perſon of as 
e. « any one, by the offer or attempt to beat, though without i 7 
touching the perſon : As by raiſing a ftick or filt to ſtrike, TE 
« making a blow at a perſon, but miſſing him: So lying in A 
« wait, beſetting one's houſe, is an aſſault in law.“ any 
1 Hawk. But words alone will not make an affault ; though what A / 
P. C. 133. might otherwiſe be deemed an aſſault, words might explain e 
Anon. away: As if a perſon lays his hand on his ſword, as to draw = 
: Mod. 3. it, this might be deem'd an affault; but when the party [ F. 
added, If this was not aſſize- time, I would not take ſuch Io 
language.“ Theſe words explained away the implied afſaul:. ber 
“ Battery is the actual commiſſion of violence to the per- . 
« ſon, as, by beating, ſtriking, -puſhing violently, or doing "= 
&« any ſuch injury, in an angry or ſpiteful manner. * A 
„ Under this head too falls mayhem, which is a more 1 
6 heinous kind of battery; that of wounding and depriving veces 
dt 384. a perſon in conſequence“ of it, of any member neceſſary mages 
| & for his defence. As an arm, hand, eye, &c. + Of 
In this action I ſhall conſider, 1. What ſhall conſtitute a 
an aſſault and battery; 2. What ſhall excuſe it; 3. The the ook 

pleadings on the part of the plaintiff and defendant ; 4. The 
verdict, damages, and coſts. | | 2.\ 
1. WHAT SHALL CONSTITUTE AN ASSAULT 1. 40 
AND BATTERT. 8 give 
| | « tion,” 
I. * The act cauſing the injury to the plaintiff need not "x 
* proceed from the immediate aſſault or ad of the defendar', . perſo 
« for any wanton act by which another perſon or thing. juſti 

« cauſes a battery, will ſupport this action.“ | 
Scot v. As where defendant threw a lighted ſquib into the market. 


Shepherd. place, which being toſs'd from hand to hand, by different per- 
er ot: ſons, at laſt hit the plaintiff in the face, and put out his eye. 


Black. ; 3 
89 Tbis action was adjudged to lie, though the injury was not 
S. C. cauſed by the immediate act of defendant himſelf. - 
Short v. So, if a perſon puſhes a drunken man againſt another 


Lovejoy. man, and hurts him, this is actionable, as an aſſault and 
C. |. ** battery. But if defendant intended to do a right act, 45 10 
6. Halt, aſſiſt him in going along the ſtreet without help, and in ſo 
1752. doing an injury is done, he will not be anſwerable. 
Buller N. P. 50 
26. 


ASSAULT AND BATTERY. 
„80 if by a ſudden fright an horſe runs away with his * p. 385. 


rider, and runs againſt a man, it is no battery, and this may Gibbons v. 
be given in evidence on the general iſſue but if any perſon Pe. : 
had whip'd the horſe, and made him run away with the * 4085. 


. f Salk. 6. 37. 
rider, and hurt a third perſon, or the rider himſelf he 8. C. 37 


- would be liable who had whip'd the horſe. 


go that it appears from this caſe that the injury ſhould 
« be exilful; for if not wilful, and done without default, 
« the action will not lie.” As if a ſoldier at exerciſe, by 
accident hurts his companion, it is not actionable. 

2. © Where a perſon receives a bodily injury, in con- 
e ſequence of an act done by his own conſent, he ſhall not 


| + maintain this action.“ 


As where two perſons play'd at cudgel by conſent, 9 1 
one hurt the other, it was held to be no battery; for volenti Hob. 138. 


ron fit injuria. je 5 8 | Dalt. c. 22. 
3. © But in ſuch caſe the act from whence the injury 
proceeds muſt be lawful.” | + 


For where, in this action, defendant would have given — iy 
in evidence, that the plaintiff and he So by conſent, from Abingdon 


whence the injury proceeded, it was held to be no bar to 1547. 


| the action; for as the act of boxing was unlawful, the con- Bull. N. P. 


ſent of the parties to fight could not excuſe the injury. on | 
And in this caſe ir was held, that if one licenſe another *P. 386. 


to beat him, ſuch licence is void; becauſe it is againſt u 
peace, and plaintiff had in this caſe a verdict and da- Comb. 218. 


mages. : BE, | A. | 
And note, that if two commit a battery, and one of them Hill v. 
dies after iſſue joined, yet ſhall the action continue againſt Tempeſt. 
the other, TIS N — Eliz. 
2. WHAT SHALL EXCUSE OR JUSTIFY THE 
DEFENDANT IN THIS ACTION. Es 
1. © Wherever a perſon is acting under any authority 
given to him by law, that ſhall be a ſufficient juſtifica- 
tion.“ 8 HE. Do | 
As, 1. „“ If an officer has a writ or warrant, againſt a Hawk. P.C. 
* perſon, a/ will not ſuffer himſelf to be arreſted, he may 130. 
q 2 a beating or even wounding in the attempt to arreſt 
„him.“ | | 


Sl „ | Williams v. 
But a battery cannot be juſtified by an arreſt only, it will Jones. | 
nly juſtify the aſſault ; for to juſtify a battery, re/fance 2 Stra. 1049. 


an attempt to reſcue himſelf out of cuſtody ſhould be 3 ' 
ſhewn, unleſs it be by way of molliter manus impoſuit, in Trin. 31 G. 
Which way alone defendant may juſtify the beating, without 2 C. B. 
ewing any reſiſtance or attempt to reſcue. Bull. 
And where a perſon juſtifies an aſſault and battery, by .* 


Tue of a ſheriff's warrant, Je need not fheww the warrant ; — hg 


P. 


"that muſt be returned to the ſheriff, — _ Cro, Jac. 


ol. I, 0 2. 80 372. 


Nod * & 
R 1 * 


ASSAULT AND BATTERY. 


P. 387, 2. So in the exerciſe of his office a c/urchrvarden may - 
Howe v. juſtify taking off the hat or laying hands on a perſon who iz a 
Planner. Adi ſorderly in church and turning him out for diſturbing the 

i Saund. 13. congregation. | | i: T 
Lane v. 3. So defendant may juſtify even a mayhem, if done by 40 


Degberg. him as an officer of the army, as a pun: ſument to plaintiff fer 


W.; *. diſobedience of orders, or other military crime. And defendant he 
per Treby may give in evidence a petition by the plaintiff to a council 1 
. J. of war againſt him, and if by their ſentence the petition wa; en 
8 N. P. diſmiſſed, 'tis concluſive evidence for the defendant. 4 
— 4 4. A man may juſtify againſt any one <v/0 aſſaults his wiſe, 2 
Baſely. ** parent or child, in their defence: So a wife may juſtiſy an a2 
1 Ld. aſſault in defence of her huſband. A ſervant may in like an 
Raym. 62. manner juſtify an aſſault in defence of his maſter ; but : "Pp 
1 407. maſter can't juſtify an aſlault in defence of his ſervant: afl; 
PR For the maſter may have an action againſt the perſon who - 
beats his ſervant, with a per quod ſervitium ami ſit; but the jur) 
ſervant can have no ſuch action for beating his maſter. frſt 
Same Caſe. &, So one may juſtify the battery of a perſon who endez- fat 
—wiPy vours wrongfully to diſpoſſeſs him of his lands, or to tal 5 
P. C. 130. @wvay his goods. But in the caſe of an entry on the land; F Ju 
it muſt not be juſtified as a battery, but as a molliter mami viole 
o impoſuit. 5 | | 5 a2 ma 
1 388. * And where the injury is a mere breach of a perſon's cloſe * 
ae * defendant cannot juſtify a battery, without à requeſt to dt. DEN 
2 Salk. 641. Part: but tis otherwiſe if one breaks down a gate, or enter 
wi et armis; for there 'tis lawful to oppoſe force with And! 
force. | | 
Hawk.P.C. 6. A parent may give reaſonable correction to his 1. Ol 
Tu” « chill; a maſter to his ſervant or apprentice ; a ſchoolmaſir 
„ to is ſcholar, or a gaoler to his priſoner,” All theſe, 
therefore are ſpecial] juſtifications. | 1. 


7. Wherever the aſſault or battery has proceeded from Wi offenc 
«the plaintiff's own fault, it is a ſufficient juſtification for Wi for an 


«© the defendant.” | | | cannot 
Wardy, As where plaintiff and defendant being at play, tht "I: 
Ayre. plaintiff thruſt his money into defendant's heap, upon which Bl and no 


1 defendant kept it, and then a diſpute and ſtruggle tobt made a 
£58 place, which was the aſſault for which this action wa Ling - 
brought. The court held the defendant juſtified and pat For | 
guilty ; for the firſt fault proceeded from the plaintiff, as obe coo 
a man might be made a treſpaſſer againſt his will. Wfclarat 
8. Under this head falls the moſt uſual juſtification in th But 

action, viz. © That of ſon-aſſault demeſne, or that the 

g aſſault proceeded from the plaintiff himſelfL“ . 

Bull. Mp, If defendant proves that the plaintiff firſt lifted up his flick 
bs...” to ſtrike him, and offered ſo to do; it is a ſufficient 4 
to juſtify his ſtriking the plaintiff ; for he need not ſlay 2 


ASSAULT AND BATTERT. oO: 


* the plaintiff has actually ſtruck him, for he might be diſ- * P. 38g. 
abled by the blow. : 1 5 e 12 5 
« But there muſt be ſome proportion between the battery _ 
given and the firſt aſſault ; for every aſſault, however 
6 fal. will not juſtify an enormous battery.” | | 
And the rule is laid down by Lord Holt, in this caſe, who Cockrofe v. 
held that the meaning of the plea was, that defendant firuck Smith. - 
in his own defence: ſo that if A. ſtrikes E. and a ſcuffle 2 Salk. 642. 
enſues, and the parties cloſe immediately, and in the ſcuffle | 
A. is even mayhem'd by B. that is to be juſtified under 
ſon-aſſault + But if, upon a little blow given to B. he gives 
a blow in return, which mayhem's A. that is not juſtified 


| under /on-afſault demeſne. For the reaſon, why ſon-aſſault 


is a good plea in mayhem is, becauſe it might be ſuch an 
aſſault as would endanger defendant's life. RE; 
Therefore, in this caſe, the Chief Juſtice directed the 8. C. 
jury to give a verdict for the defendant in a mayhem, the L. Raym. 
firſt aſſault being by tilting the form whereon the defendant *77* 
„ 8 5 | 
But if the aſſault has happened in a church. yard, ſon-aſſault Francis v. 
demeſne will not juſtify defendant ; for the law ſo abhors Ley. 
violence in churches or church-yards, that it will not allow 22 Jac. 
a man to ſtrike there, even in his own defence. ji : AED M 
oy A, ſhall now conſider the PLEADINGS and EVI- P 390. 1 


And firſt, 


|. OF THE PLEADINGS ON THE PART OF THE = 
PLAINTIFF. „ "A 


. The declaration in affault and battery cannot lay the Michel v. 
offence on a day certain, at divers other days and times; Neal & ux. 
for an aſſault is one individual act, a diſtinct offence, and e 
cannot be laid with a continuandb. | WT 
2. The offence ſhould be charged fully and poſitively, Amyon v. 
ind not by way of recital as © awhereas A. B. on ſuch a day Shore. | 
made an affault.” This is where the action is by bill in the 1 Stra. Gar. _ 
King's-bench. 5 ; ; | ; : EL 
For in the court of Common Pleas ſuch declaration would White v. 
be good ; for in that court the writ being ſet out in the _ | 
declaration. helps the want of a poſitive averment. e 
But if the declaration is 05 in the King's-bench, the Douglas v. 
leſendant ſhould take advantage of it by ſpecial demurrer ; Hall. 
fer it will be good after a verdict. | I Wil. 99. 


3. For a battery of the wife, the huſband and wife ſhould N v. 
ben in the action, and the damages be laid ad damnum _ _ =P 
trum ; firſt, becauſe the huſband is damnified by being ee Ae 
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Horton v. put to expence for her cure, at in ſuing the ian: * 2nd 


By les. 


Sid. 387. 
8.-P. 
*P.491. 


Newton v 
Hatter,ante. 


Cro. Jac. 


655. 


Newman v. 
Smith. 
Salk. 642. 


King v. 


Phippard 


Com 


*r.302: 
Bull N P. 


17. 


Co. J itt. 
182. b. | 


2 Hawk. 


333+ 


Gibbon v. 


2dly, becauſe the action and damages ſurvive to the wife, 
to whom the injury has been committed. 

And therefore, where the action was by buſband and wife, 
for a battery of the wife, and laid ad damnum ipſius (viz. 
the huſband) the judgment was arreſted ; for ſo the da- 
mages would not ſurvive to the wife, they being recovered 
only to the huſband. So if the aſſault and battery has been 
committed againſt b9t/: huſband and wife, he muſt bring his 
acflon alone for the injury done to himſelf ; for the viſe 
cannot join in an action for an injury done to the huſband: 
and therefore where a joint action was brought for ſuch 


batrery and damages ſeparately aſſeſſed, the writ abated 


guoad the huſband. 

4. Plaintiff, in his declaration in this action, may hay 
many things in aggravation, for which he himfelf could 
not maintain an action, As here, for making an aſſuult 
« on bimſelf, entering his houſe and aſſaulting his ſcry- 
*. ants,” Oc. 

5. If defendant pleads /or-afſault W and the plaintiff 
can juſtify, he ſhould plead it; for he cannot give It in 
. evidence, under the _ replication of de 2 fug 
propria. 

Note, in this action as in all others founded on tort; 
if the battery has been done by ſeveral, the plaintiff my 
bring his action either jointly or ſeverally. 


* 2. OF THE PLEADINGS ON THE PART OF THE 
| DEFENDANT. 


. To this action there are three ſpecies of defence: The 
a 1s the general iſſue, not guilty ; the ſecond, matter of 
excuſe, as, that it was done by accident, and without 
deſendants default, &c. ; which may alſo be given in eui. 
dence on the general e the third is a juſtification, which 
inſiſts upon ſome matter, which made it lawful for defendant to 
make the aflaulr. But a jſlification muſt alavays be pleaded 
and cannot be given in evidence on the general iſſue. As upon 
the general iſſue he cannot give ſon-aſſault demeſne i 
evidence ; for it is a juſtification which we have treated 
of before. 
2. [f an indi4ment has been preferred for the ſame 

„ afſault, and defendant confeſſed it, and a cgi 
„ indiflamentum been entered on the record it eſtops defend- 
ant to plead not guilty to an action of the ſame offence. 

3. If defendant zuſtifies the aſſault and battery, be mult 
_ confeſs it, or on demurrer, plaintiff thall have judgment. 

4. The plea ſhould go to the whole offence as charge 
in the declaration, or plaintiff ſhall have judgment. Þut 
« if the plea 1 Is a juſtifcation, it ſhall FP only. to that pe 
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« of the offence, of which it takes notice: ſon-aſſault goes to 
« the whole.“ - | | as 
For where, in treſpaſs for aſſault, battery, and wounding, ,  _ 
defendant pleaded, that he was * conſtable of D. and for 2 *P. 393. 
miſdemeanor of the plaintiff's, that he laid hands on him, and Pindlebu- 
carried him to the ſtocks, gue eff eadem tranſgreſſio. On p we 
demurrer, plaintiff had judgment; for the plea is a juſtifica- Cro Eliz. 
tion, and goes only to the aſſault and battery, but takes no no- 268. 
tice of the 2w91ndirg, which is charged in the declaration. 
Neither is the general traverſe as to the reſt, {fc | 
« ficient.” 8 | 8 „ Mele t neg etors | 
For where, in affault, battery, and falſe impriſonment, Truſcott v. 
defendant juſtified the impriſonment under proceſs of an Carpenter. 
inferior court, but ſaid nothing more than a general traverſe Sy W 
to the aſſault and battery; plaintiff had judgment; for it 
was rot ſufficiert to juſtify the impriſonment alone, though 
it includes a battery; but defendant ſhould have pleaded 
to the aſſault and battery, by ſhewing reſiſtance made to 
the arreſt. | | 5 
4th. In an action againſt a ſervant, if he pleads a juſti - parfoot v 
fication in defence of his maſter, he muſt plead it thus, Reynolds. 
That the plaintiff would have ſtruck his maſter if he 2 Stra. 953. 
had not interpoſed, and ſtruck the plaintiff, prout ei bene 1 
uit,” For che ſervant can only ſtrike to prevent an injury, ki 
not by way of revenge ; and therefore where the ſervant 2 
pkaded * That plaintiff having ſtruck his maſter in his 
preſence, that he in his maſter's defence ſtruck plaintiff.” 
le plea was held to be ill on demurrer, for the affault 
þ pang might be over, when the ſervant ſtruck the 
pantif, OE Ee WD 
*$ in an action againſt huſband and wife, the wife may #P : 
lead that plai tiff was going to wound the huſband, and I asd 5 
Mat the inſu/tum fecit, to defend him and prevent the ux. v. Baſe- 
Jannff from beating him. | Lens SE 
th. * But in this or any other plea the wife cannot plead ; e 
alone, the huſband muſt always join.“ J 
In aflault and battery againſt huſband and wife, he Watſon v. | 
leaded that his wife was aſſaulted, and that he in aid ot Thorpe & 4 
nd defence of her, affaulted the plaintiff, Ec. She ux. | 
*aded, ſon-afſau!t demeſne. There was a general repli- 3 
on to both pleas of de injuria ſua propria, and damages 
* And afterwards a repleader was awarded, for 
Lon, that the feme had pleaded alone, which the could 


t do, | 


beh. * A former recovery of damages in an action for 

be ſame offence is a good plea in bar.“ 1 f 
Ard if the plaintiff has once recovered damages for 

© aſſault and battery, he cannot afterwards recover 


e 


W 


* 
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e in a new action, for any further miſchief or injury ariſing 
© from the ſanre battery.” „ 5 
Fetter v., As where after the plaintiff in this action had recovered 


_ 4 damages for rife batter; a piece was cut out of his ſkull 


in conſequence.,of the® former wounding, for which he 
brought a new action, it was held not to lie. For the 
battery. itſelf is- the ground of the action, and the injury ei 
the meſure of the damages, but here the ground of the bh 


Action Was. gone by the firſt recovery. | 


* p 80 A a battery has been committed by ſeveral, and a 1% 
395. regoverf had againſt ohe, ſuch recovery may be pleaded 
Yelv. 68. i bar 20 an action brought againſt any of the others for evic 

the ſame battery. For plaintiff can receive but one recom- aw: 

ence far the ſame injyry. Jad 
Gray v 7. V defendant juſtifies an aſſault and battery under a 3 
Hart. Writ to the ſheriff, and warrant directed to him to arreſt A 


2 Salk, 517. the plaintiff, he ſhould ſet out from what court the writ 
iſſued or it will be bad. Here he juſtjfigd under a writ 
returnable in C. B. and it was held ill, for it might be 2 
writ fit of the K. B. or County Palatineg which cannot be 
returmꝭ ble in the Common Pleas. : | 

8. — By ſtatute 21 Fac. 1. c. 16, all actions of aſſault 
and battery muſt be ſued within four years, and this ſtatute 
muſt he pleaded in bar.” 5 | 

Blackmore Th&refore where to this action defendant pleaded by 


. Tidd I . . - . . 7 o 
| Salk. a 7 maltale non culp. infra ſex annos; it was on demurrer, held on no 


to 3 8 Sqn, 
. 2 L. Raym. 9. Hefendant cannot plead double under the ſtatute, 


0 2. 


1099. 8. C. the general iſſue not guilty, and a juſtification ; for they {ſand p 
Palmer 2. are contradictory, ſince a juſtification muſt admit what the 


Wadbroke. en g 

2 Stra. 876. general iſſue denies. 555 55 8 
10. This being a tranſitory action in which the time or . 2. l 

co. Litt. place are merely inducement, the place cannot be traverſed che wif; 


282. without ſpecial cauſe of juſtification, which extends to ſome be allo 
certain place; as if a conſtable of a town of another county Mt wif 
arreſts the body of a man that breaketh the peace there, ud ſo p 
he may traverſe the county, but he muſt not reſt there, | 
but all other places, ſaying in the town whereof he b 
conſtable. | | | 5 

P. 396. * Note, by ſtat. 7 Fac. 1. c. 5. if treſpaſs in aſſault or 


battery is brought againſt any juſtice of peace, conſtable, Werceed 1 

&c. for any thing in execution of their office, they ma e to 
plead the general iſſue, and give the ſpecial matter n iow þ 
evidence. 5 N Et 73 | 

RE Ns > 66. | MS” al, if f. 

3. Of the Evidence on the part of the Plaint 0 te 


tam was 
eld not! 


Per Patt J. 1. As plaintiff in this action may alſo proſecute the 
3 Stra. 68. defendant by indictment for a breach of the peace. 
+ $19. 335+ is to be known that the plaintiff cannot give in evidence © 


ASSAULT AND BATTERY, 


the action, @ convidion en an indidiment for the ſame aſſault : Rex v. War- 

For it is a rule of evidence, that no verdict ſhall be given in 7 * 5 the 

evidence except where the parties have been the ſame, and per Holt 

in one caſe the king is one of the parties, and in the other arg. Caf. 

the plaintiff; Nor 1s any thing to be admitted in evidence of K. B. 339. 

which both parties have not equal benefit, that is ſuch as 8 

either party thould be equally at liberty to give in evidence. 

in caſe it made for him. M 

2. Plaintiff was in a caſe of aſſault allowed to give in 

« eyidence what was felony.“ | | = ; 
As where in aſſault and battery defendant gave in Weltbrooke 

evidence, tſiat he was married to the plaintiff, and to take i * We 

away that evidence plaintiff was admitted to prove that le 1 Stra. 79. 

Jad another huſband ling when ie married the plaintiff. 


3. In this caſe the memorandum was generally of Guy v. Kit- 


hn. nd "——_y 2 ww "—_— 


i | Michaelmas term, and ſon-aſſault being pleaded, the fact chener. 

t was proved at à day * within the term. A caſe being made, N 

t the court held it well enough, for the plaintiff need have * P , | , 
given no evidence on this plea, unleſs to aggravate damages, 397. = 


and the court will not nonſuit him, becauſe ic is amendable IM 
by a new bill. | | | - 


4. Of the Evidence on the part of the Defendant. = 


There is a difference to be obſerved between what may Downes v. 


be given in evidence on the iſſue of /on-aſſault demeſne and Skrymſher. 1 
d on not guilty. If defendant pleads ſon-aſſault demeſne, => Ls | 


and plaintiff replies de injuria ſua propria, &c. plaintiff ſhall 
ot be allowed to give in evidence a battery at anothef dax 

and place than that laid in the declaration. But upon not Litt. $ 465. 
guilty pleaded, plaintiff inay give in evidence an aſſault and _ 51 
battery at any tune or place. | : 


or 2. In an action by huſband and wife for a battery of Dickinſon v. | 
ed Wie wife, on the general iſſue pleaded, defendant ſhall not Davis. | 


de allowed to prove or go into evidence, that the woman is Stra. 480. 


ty ot wife to the plaintiff, it ſhould be pleaded in abatement, 
e, Nad ſo plaintiff might meet the objection fairly. 
be | 


5. Of the Verdict, Damages, and Cofts. 
t is previouſly to be obſerved, that in caſes of very groſs 1 Sid 307. 1 
ulault, in which it is apparent that the damages will Raym. 74. i 
xceed 10, the court or any judge of the court may give 
are to the plaintiff to ſue out a writ with a clauſe of 
c etiam billæ, ard hold the defendant to ſpecial bail. | 
* But if the writ is ſo ſued out, and defendant held to x. g 
ul, if the dainages recovered exceed the ſum in the ac Gentle » 
lam, the bail are not liable to any part. Here the ac Cognos, - 
"am was 30l. and the verdict being for 100. the bail were Salk. ik. 
eld not liable. „ e 55 
Freon iſt. OF 
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iſt, OF THE VERDICT AND DAMAGES. 
Litt. $495. 1. In affault and battery if the jury find upon the ple; 
of not guilty, the defendant guilty in another town, 0. 
at another day, than the plaintiff has laid, yet ſhall th, 
plaintiff recover, for it is tranſitory. e 
2. As to the dimages it is a general rule * That th 


« plaintiff ſhall have but one recompence in damage, 
e though the aſſault and battery be committed by ſever] 
“ and though his action be b-oughr either joint or ſeveral,” 
Crane & As where in aſſault and battery againſt two, one pleaded 
Hill. mot guilty, and the other /on-afſault demeſne, and both iſſue 
| 5 were found for the plai: tiff. It was held that there ſhouldhe 
Cro. Jac. but ſingle damages allſ:zNed : So where one defendant had 
118 pleaded ſpecially, and plaintiff demurred, and had judy. 
Sir ]. Hey- inent on demurrer, it was adjudged that there ſhould he 
_— _ bur fingle damages aſſeſſed. 
R „ I Therefore where plaintiff declares jointly, the jury camn 
Strode ſever the damages, ſo as to give greater againſt one than 
Carth. 19. another. But if the jury find otherwiſe, the plaintiff may 
P. 399. enter * a noli proſegui againſt all but one, and have judz 
ment againſt him. | | 
„But in this as well as other actious of tre ſpaſs again 
« ſeveral, the jury may find ſome guilty and Sthers 10 
„„ | 
Dare v. And in the caſe of a battery againſt huſband and vi 
eg: & ux. the jury may find the wife guilty, and the huſband un 
ae 359, guilty, and vice werſ. | Ee 
Cook v. 3. Where there has been a mayhem, or wounding, tit 
Beal. court may upon view encreaſe the damages, even though 1 
Ing Raym. „yen was not laid in the declaration; but under the 
% following reſtriction, vis. 1. The judge who tried the cauſ 
8 C. at M/ Prius, may not himſelf increaſe the damages, he 
ought to certify it by indorſing on the poſtea, what maim t 
wound was proved, unleſs he is a judge of the ſame cout 
wherein the motion is made for increaſe of damages. 
S. C. 2. The plaintiff muſt always be preſent in court whe 
the motion is made for increaſe of damages. 
The manner of wounding ſhould have been ſtated i 
the declaration. : 
4. © Upon a motion to increaſe the damages ſufer vi 
« wulneris, it ſhould be proved to be the ſame 4vound fo 
* which the damages were given.“ | | 
Smallpicce For where the maim in this caſe was the loſs of an eſe, 
v. the court ordered the defendant and the witneſſes to app 
Beckenham. and be examined, and ſeveral of the jury who tried the 
*D OO. cauſe, and it appearing that no evidence had been given n 
MicW-Z7 the trial of the loſs of an eye, the court would not increale 


Fel F. the damages, for new evidence ſhould not be admitted 4 
9 


21 


Latch. 233. 


style 245. 
S. C. 


Jault, but an injury ariſing from the original cauſe of action, 


* 
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F. But where the judge who tries the caſe certifies or Brown v. 
declares, that he is ſatisfied with the verdict, the court will * 8 
not increaſe the damages. 1 „„ 41 Will. 5. 
6. In this caſe on a view of the party, and examination Burton v. 
of the ſurgeon, ore tenus, in court, the damages were in- Baynes. 
creaſed from 11/. 14s. to gol, _ 5 55 
OF D083 1-4 
1. By ſtatute 22 and 23 Car. 2. c. 9. © In actions of 
« 2fſault and battery, if the damages recovered are under 
« forty ſhillings, the plaintiff ſhall have no more coſts than 
« damages, unleſs the judge ſhall certify that the aſſault 
« and battery were ſufficiently proved; and if any more 
« coſts are given, the judgment ſhall be void, and the de- 
« fendant be acquitted, and have his action againſt the 
« plaintiff for ſuch vexatious ſuit, and recover his colts and 
« damages in any court of record.” | 
But 1. © The action muſt be ſolely an action of aſſault 
and battery to deprive plaintiff of his coſts, for if it is 
« coupled with any other offence which does not require a 
« certificate, and defendant is found guilty, tat thall ® take, 
« jr out of the ſtatute, and give plaintiff full coſts.” P. 401. 
For where in treſpaſs for an aſſault and battery, breaking a Milbourne 
ſtandard roller, and taking and carrying away divers goods v. Read. 
and chattels; the defendant was found guilty of all, except r 17. 
the taking and carrying away, and damages e under forty g — wee 
ſhillings. On the queſtion ariſing concerning the coſts, the Wil zzz 
court held, that though the aſſault and battery alone might : 
require a certificate, yet that part concerning the breaking the _ 
ſtandard and roller, not requiring it, and both making one 
cauſe of action, that plaintiff ſhould have his full cots. 
2. But this matter to entitle the plaintiff to full coſts, 
* where the damages are under forty ſhillings, muſt be charg- 
« ed and found as a ſubſtantive iſſue, and independent of the 
aſſault; for where it is merely part or conſequence of the 
* affault and battery, there ſhall not be ful) coſts” 
For where the action was for aſſaulting the plaintiff and cotteril v. 
tearing his coat, which the jury found to be a conſequence of Tolly. 


he battery, and damages under forty ſhillings, plaintiff had 9. 5 M | 
no more coſts than damages. | Term. Rep. 


So where the declaration was, that the defendant aſſaulted 65;. 
the plaintiff, puthed him down on the ground, the ground Ramſon . 
being covered with water, whereby his coat was wet and Adſhead. 
ſpoiled, and he became fick and weak. After verdict for the Trin 2) G. 
plaintiff, and damages of forty ſhillings, there Deng no cer- 2: B. R 


cate, the court held the plaintiff not entitled to full coſts, _ 8 


fer the ſpoiling of his coat was not a diftin& thing from the aſ- 55.40 2. 
aud a conſequence of it. | 80 


Clerk v. 
Othery. 
1 Stra 624. 
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So where the action was aſſault and battery, with a nec non | 
inſultum fecit on plaintiffs horſe and damages under 4os. the 
ſpecial matter as to the horſe wa: held not to entitle the plain- 


, tiff to full coſts, it being part of the ſame offence. _ 


1 Stra. 192. 


Richards v. 
Turner. 
Trin. 6 G. 


. 
Bull. N. P. 


330. 


* P. 403. 
3 Wilſ. 326. 


3 Will, 326, 


2. * Though another offence be joined as the conſequence 
* of the aſſault and battery, if that is an offence in itſelf ac- 
* tionable, though the damages are lefs than 4os.; yet the 
* plaintiff ſhall have his full coſts.” _ ID vob 

As in treſpaſs for an affault and battery of plaintiff's wife 
or ſervant er quod conſortium or ſervitium amifit, and damages 
under 40s.; yet ihall plaintiff have his full coſts ; for the ſpe- 
cial damage is the giſt of the action. and of itſelf actionable. 

3. If defendant juft;fies, he admits the battery, and in ſuch 
caſe no certificate is neceſſary to.entitle the plaintiff to full 
coſts, if the damages are under 40s.; for the judge could only 
certify that the aſſault and battery was well proved, which 
defendant admits. But if defendant juſtifies, and plaintiff 
makes a new aſſignment, to which defendant pleads not 
guilty, if the damages are under 40s. plaintiff * muſt have 
a certificate to give him full coſts. _ | 

4. The rigs. Bee under ſtat. 22 & 23 Car. 2. muft be that 
the aſſault and battery was well proved; not the aſſault alone. 

And by ſtatute 8 & 9 Mill. 3. c. 10, 4. If the judge 
* ſhall certify that the treſpaſs for which the action 
* was brought, was wilful and malicious, though the da- 
« mages were under 40s.; yet ſhall the plaintiff have his 
full cofts.” 535 | 

And where there was an aſſault only, and no battery, but 
that appeared to be wilful and malicious, (as drawing a ſword 
and attempting to ſtab the plaintiff) Lord Chief Juſtice Wills 


ſaid that he would certify under this ſtatute, in order to give 


* P. 494. 


plaintiff his full coſts where the damages were under 40s. 


As to Cots to Defendant. 

By ſtat. 8 & 9 V. 3. c. 11. Where there are ſeveral de- 
* fendants to an action of aſſault and battery, and one or 
% more ſhall be acquitted, the perſon ſo acquitted ſhall be 
e intitled to his full coſts, unleſs the judge certifies that there 
« was reaſonable ground ſor making him a defendant.” 

2. By ſtat. 7 Jac. I. c. 5, In actions of affault, bat- 
« tery, and falſe impriſonment, brought againſt juſtices of 
i peace, mayors, bailiffs, or conſtables ; for any thing done by 
virtue of their offices, if they have a verdict, or the plaintiff 
« # diſcontinue, or be non-ſuit, they ſhall have double coſts.” 

For conſtructions on this ſtatute, vid. poſt. ch. Treſpaſs. 

And by ſt. 21 Fac. 1. c. 12. the proviſions of the laſt ac 
are extended to c/urc/-wardens and'overſeers of the poor, 


CHAPTER 


FALSE IMPRISONMENT. 1 
_- -»CHAPTER-V. .. _- Pas j 


THE ACTION OF FALSE IMPRISON- 


THE offence of Falſe Impriſonment conſiſts in the unlaw- 
ful detention of the perſon without any legal autho- 
rity. It is therefore neceſſary to conſtitute this offence, or 
determine what detention is unlawful. | 8 
Every detention of the perſon, as by confinement either 2 Inſt, 589. 
in a priſon or private houſe, in the ſtocks, or by forcibly de= 
taining one in the ſtreet, is an impriſonment. SY: 
I hill therefore, 1. Conſider what arreſts or detentions 
are illegal, and as ſuch will ſupport this action; 2. What 
are legal, and ſo afford a good juſtification to the perſon ſued 
in this action for the arreſt or detention; 3. The pleadings 
and evidence on the part of the plaintiff and defendant ; 
and, 4. The verdict and damages. | | | 
But 'tis previouſly to be obſerved, that no action of falſe groenvelt 1 
impriſonment lies againſt à judge of a court of record, for v. Burwell. 4 
any act done by him in execution of his office, nor for any Salk. 396. 
miltake of judgment: Neither are his acts or “ deciſions 4p 406 
traverſable. This was decided in this action brought 4 ry 
againſt the officers and cenſors of the college of phyſicians, _ | 
who having a power to examine and puniſh by fine and im- 
priſonment, were held to be a court of record, | 


it, WHAT ARRESTS or DETENTIONS 
are ILLEGAL. 7 
Arreſts are illegal, 1. Conſidered with reference to the 
perſon; 2. To the writ and proceſs; 3. To the court 


_ whence it iſſues; 4. In cafes reducible to no certain 
ead. 5 | | | | ES 
1. Of Illegal Arreſts with reference to the Perſon, 

1. As an executor or adminiſtrator can only be arreſted Barker Exe- 21 
for a debt of teſtator's or inteſtate's, on a ſugge/tion of à de- cuter v. 1 
daſlavit where no fuch ſuggeſtion was made, and plain- _ | 
tif who had adminiſtered to her huſband was arreſted for 3 Wil 368 
debt due by him in his life-time, this action was ad. 
Judged to lie againſt the plaintiff in that action, and the at- 
rrey in it who had ſued out the writ. It was conteſted in 
thts caſe, that the action ſhould not lie againſt the attorney; 
but the court held him liable, the offence being a treſpaſs, in 
wich all are principals, . | N 

But a diſtinction is to be obſerved: between arreſts of 
perſons not liable to arreſts, and arreſts of perſons who are 
able in general, but Jave a particular privilege or ex- 

| Ts | | _ emption ; 
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2 407. emption ; * for the arreſt of theſe laſt is not illegal, nor 


Cameron v. As where. the plaintiff was a witneſs jy a cauſe at Wep. 


Lightioot. . | . ; 
l min ſter, and was arreſted by the defendant in returning from 


1190. 


* ſubjeRs the party to this action.“ | | 


thence, falſe impriſonment was held not to lie; for the ex. 
emption from arreſts is a jr:v/lege not of the perſon but if Wi 
the court, and the writ is not void, for the ſuit continues, WW |; 
though the party may be diſcharged on motion. L 


6 


Tarlton v. So in the caſe of other privileged perſons, as peers, cer- 1 5 


F iſher. 


Doug! 646. 
Connteſs of _ 


tificated bankrupts, inſolvent debtors, or ſuch like, no action 
of falſe irapriſonment lies for arreſting them. So alſo but 


Kutland's in ſuch caſes againſt an officer, the action was held clearly : 1 


Caſe. 


6 Co. Sa. b. the writ, which was compu'ſory. 


Wilſon v. But in caſe of an arreſt on a Sunday, the proceſs being 
* declared by the ſtatute to be vid, this action will lie. 
78. 2. In actions againſt huſband and wife, the arreſt i 


Bardolph v. 1. If the action is againſt the huſband and wife, for a debt 


rot to lie as againft him; for he was at all events juſtified by 7 


« only legal, if made in purſuance of theſe caſes.” 


Perry & ux of the avife, dum ſola, and judgment for the plaintiff, the 
Moor 701. cia ſhall iſſue to take the bodies of both huſband and 
wife. | | 
Harriſon v. But this is the caſe only in arreſt on final proceſs ; for in 
Bearcliffe. the caſe Of neſue proceſs, where both were arreſted for a 
2 Stra. 122. debt of the wife's * dum ſola, ſhe was diſcharged and he re- 


*P. 408. tained till he ſourd bail for both. 
Roberts v. So where an interlocutory judgment was ſigned againſt 


Andrews, 


both, and a /ci. fa. iſſues againſt the bail, who ſurrender- 


— ed them into cuſtody before execution, the wife was dil- * it 
Caſe ibid. Charged. 23 8H Kan 
Doyley v. 2. But if the action had been originally commenced again A 
White. the wife when ſole, and pending the ſuit the marries, and in th 


Cro Jac. 323 the plaintiff has judgment, the capias ſhall iſſue againſt //e 
duo fe only, and not againſt the huſband. ; 
xaos 3. But on all judgments obtained on the wife's contract 
Cro. Car. or for her torts committed during coverture, the writ ſhall 
513. go againſt the huſband alone. es | 
Where a writ iſſues againſt any one, and the officer 
* miſtakes the defendant, and executes the writ, by orre/- 
ing a wrong perſon, the perſon ſo arreſted may maintain 
« this action, even though he was himſelf acceſſary to ſuch 
„ faiſe arreſt.” | 1 
Coat v. As where, in falſe impriſonment, defendant juſtified, that 
ee qi he having a warrant againſt J. S. aſked of the plaintiff bis 
W name, who anſwering J. S. which avas not his true nam, 
defendant arreſted him. On demurrer, this plea was held to 
be bad; for the officer muſt take the right perſon at his peril. 
Thurbane's 80 where a commiſſion of rebellion ifſued againſt one 


oper] 3:3. Thurbane, and a perſon of the name | of Green * 


Ynes 
under 
bali 
n 
Was a- 
23 the 


Tit of 


pey, t 
WIOUS | 


before the commiſſioners, and affirmed himſelf to be Thur- & P. 409. 
Lane, and being apprehended, he reſiſted and ſnatched the - 

| commiſſion and tore it in pieces. For this on an atrach- 

ment it was ruled by Chief Baron Hale, that though he had 

falſely affirmed h mſelf to be Thurbane, yet that would not 

excuſe the commiſſioners from falſe impriſonment, for they 

had no warrant to arreſt Aim. 5 | | 

= 2. The ſecond caſe of illegal arreſts, is 2vi7h reference to 

e writ or other froceſs. | 

1. * In the caſe of void proceſs.” | „ 

= Plaintiff, in this action, was arreſted by the now defen- parſons v. 
| dant, by a writ of capius ad reſpondendum, returnable the Lloyd. 

term next but one 10 the teſle, (it was of Trinity term, and re- 3 Will. 341. 

turnable in the Hilary following); this writ being irregular og ha 

and void; (as every writ of meſne proceſs ſhould be re © 

turnable the next term to the teſte, for otherwiſe the defen- 

dart might be impriſoned for a long time ;) on this caſe 

BE falſe impriſonment was adjudged io lie againſt the now de- 

ſendant, who was plaintiff in the former action; though this 

W vrit had been a good juſtification to the officer. 

= 2. la the caſe of irregular proceſs. 12 5 9 | 

As where defendant in a former action (the plaintiff in Philips v. 

8 this) had been arreſted by a ca. /a. founded on a judgment, pon | 

which was afterwards ſer aſide for irregularity ; it was ad- ee We FF 

judged, that he might well maintain this action for “ the 

arreſt. And a diſtinction was taken between proceſs irre- 


P. 410. 


nt gular and erroneous, - © If erroneous, it is the act of the 
er- * court, and the party ſhall not ſuffer; but if it is Irregular, 
lil it proceeds from the act of the party or his attorney, and 


* an action will lie on it.“ | | | 
inſt And the proceſs of arreſt has been held irregular and void 
ind in the following caſes. =” 
the i. © Where filled up without proper authrity.” 

1. As where Rurſſem the plaintiff being indebted to one Burſlem v. 
Times, Tones's attorney ſued out a writ againſt him, but the Fern. | 
under-ſheriff left a blank in the writ for the name of a 2 VE 47. 
bali, and Jones's attorney inſerted the name of Fern the de- | 


heer ant, who arreſted the plaintiff. Falſe impriſonment 
reſt was adjudged to lie againft Fern, for the arreſt was illegal, 
tain a3 the under-fheriff ſhould have inferred the name in the 
ſuch tit of ſome ſheriff's officer; for by leaving it to the attor- 


rey, he might nominate perſons of no property, or infa- 

nous characters, who might be guilty of oppreſſion, and 

have nothing to anſwer to the party injured, the arreſt ſhould 

be by the officers of the ſheriff, who have given ſecurity to 

=: 5 85 N 

ly, * Where it has iſſaed informally.” 3 

2. Deſend int juſtified an arreſt of the plaintiff, by pro- Smith v. 

eß out of the Vicz-Charcellor's court of Oxford, and Bouchier. 
5 Z Xe ſhewed “ Stra. 993. 
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*P.411, ſhewed that by the * cuſtom a plaintiff making oath of hj 
cauſe of action, and that e believes that defendant wil 
abſcond, may have a warrant to arreſt him and hold hin 

till ſecurity given, and then ſhews, that he made ſuch oath 

of his cauſe of action, and that he ſuſpected that the defend. 

ant would run away, upon which he had a warrant from 

the Vice-Chancellor, and arreſted the now plaintiff. Upon 
demurrer, the court held the cuſtom not to be purſued, for 

the cuſtom 1s to ſwear to the belief of the defendant's inten- 


tion to abſcond, and here the plaintiff only ſwore to hy 7 

ſuſpicion, which is not the ſame ; for that may be a ground i 1 

of ſuſpicion which will not induce a belief, and the arref t 

being therefore made under the cuſtom was illegal, and b 

that ſo the party might have this action of falſe impriſo - v 

ment. | 7 

Johns v. 3. When the proceſs was not returnable on a day certain 70 
Buick. under which defendant had been arreſted, the writ was ad- Cc 


Cro. Jac. 314 judged to be void, and this action to lie for tlie arreſt. 


2 Wilf. 226. 4. Where defendant was arreſted, and tie affidavit h 
hold him to bail was not ſufficiently pofitive ; ſo that he wa 
intitled to be diſcharged. Clive and Gould, Juſtices, were 
of opinion that this action lay againſt the plaintiff, or filazer 
for ſuch arreſt. ES. | 


Allen v. 5. Where a judgment is of one county, the defendant I 
2 — ep cannot be arreſted in another, without a teſfatum capias, 0! * 
694 ſuggeſtion that the defendant was commorant in ſuch othe! i 
Tyler v. county. In ſuch caſe, therefore, where defendant was 6 5.x 
Johnſon. Karreſted, without any feſlatum or ſuggeſtion, this acta 0 
. was held to lie. | | cb be 
8. b. 3. The third ſpecies of illegal arreſts is here 
* P. 412. ith reference to the Court or Magiſtrate who iſſues the Hr. * 
ceſs. | . | n 

This is 1. By iſſuing proceſs ww/ere it has no juriſdifim; N e 

2. Where it exceeds or does not purſue its juriſdidim; anſwe 


3. Where the ſubſequent proceedings are irregular. 
Higginſonv. If a perſon is arreſted by proceſs out of an inferior court comm. 
Martyn & rot having juriſcliction, he may have this action againſt the 
1 plaintiff in that action, and his having pleaded to that ae, 
Ball. N. F.8z tion in the inferior court, ſhall not be ſuch an admiſſion of 
the juriſdiction, as ſhall bar him of his action for the falſe 
impriſonment ; for every one ſhould know the extents 
that court's juriſdiction, to which he applies for redreſs. 
2. © Where the inferior court exceeds, or does not purſut 
« its juriſdidion, the party impriſoned under its proceſs mij 
«© maintain this action. | | 
And wherever an authority to commit is given by ſta 
tute, it muſt be ſtrictly purſued,” As in the caſe of Sm! 


and Boucher, ante. - 


FALSE IMPRISONMENT. 


* So where, by ſtat. 14 H. 8. all perſons are forbid to * P. 41 3. 
W oractiſe phyſic in London, or within ſeven miles of it, unleſs Pr. Bon- 
allowed by the preſident and cenſors of the college of phyſi- ham's Caſe. 

cians; and four cenſors are appointed yearly, who may 1 Co. 114. 
puniſh by fine and impriſonment, perſons offending in practice, 

nan hene utendo et exequendo facultate medicine. Plaintiff 

practiſed in London without being ſo allowed, and being 
ſummoned, he ſaid, he avould pradiſe without their permiſ- 
fron . for which, by warrant from the preſident and cenſors, 

he was committed to the counter, and on bringing this action 

for falſe impriſonment, it was held well to lie, 1. Becauſe 

the act appoints the cenſors to fine and impriſon, here it has 

been done by the preſident and cenſors; 2. The offence for 

which the party is to be committed, is pro non bene eeguendo 

facultate medicine ; here the committat is for ſaying, that fie 

would practiſe without their permiſſion : ſo that the power of 
committing not being ſtrictly purſued, the perſons com- 

mitting were held to be treſpaſſers, and that the action lay. 

So in the caſe of Commiſſioners of Bankrupt.” j- 
This action was adjudged to lie againft the defendants, Dyer v. Miſ- 
who were commiſſioners of bankrupt, for committing the ſing. | 
plaintiff (whom they ſuſpected of ſecreting part of the * Black. Re. 

| bankrupt's effects) for not appearing on the firſt ſummons. **5*" 

The ſtatute of 1 Fac. 1. c. 15. enacting, That in ſuch 

* caſe a ſummons ſhall firſt go to the party to appear, and . 

in default, or neglech,“ a warrant or ſecond ſummons, and  -- 

« if bought in on the warrant, he refuſes to be examined, P. 41 
'ought in on the warrant, he refuſes to be examined, 1 

* or on a ſecond ſummons negleQt to come, tien, and not 

* before, the commiſſioners have power to commit ;” and 

here having been committed on /e firſt ſummons, the im- 

Pr WM prifonment was contrary to law. "I CERN 

And this action lies againſt commiſſioners of bankrupt for Miller v. 


7 


ain; any commitment not warranted by their power, as for not eee - " Ts 
gion; Nactwering a queſtion, which queſtion appears to be improper, UCK. Re. 


. . . 1141. 
or where they do not acquieſce in a ſufficient anſwer, but re 


court ommit the party; fo if the time committed for is improper. 

& the 3d. Where the court or magiſtrate has -power, but the 

it ac- Vceedings are irregular. 5 Lf oe 

jon of i. Defendant was committed by the ſeſſions for not taking Crawley's ? 
e falſe BP" kimſelf the office of conſtable of a place of which he Oo Ons 
nts of enied that he was an inhabitant. This commitment was $691. 
"A Judged unlawſul, ſor he ſhould firſt have been indicted 

purſit WF” refuſing to undertake the office, and if he had been found 


u the indictment to be an inhabitant of the place, he ſhould 
ae been fined, and committed only for non-payment of the 
ne. 1 
1 where the defendant was a juſtice of peace, and con- Hill v. Bate- 
ded the plaintiff for deſtroying the game, and though it man. 
| 5 EW. | 8 Was ! Stra. 7To. 
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was proved, that the plaintiff had e ged. ſufficient to anſwwer 


the corvifdlion if diſtrained, yet the defendant ſent /im in-! 

#P.41 5. mediately to Bridewell, without endeavouring * to levy te 

| penalty upon his goods. This action was held well to lie WF * 

againſt the juſtice for ſuch irregular commitment. F 
Smith v Sib- So where plaintiff was convicted in a penalty for harbour. 

fon. ing run goods contrary to ſtatute of Geo. 1. in a penalty of 0 


1 Will. 153. 13/ which he offered to pay, but was kept in cuſtody till 4 
| faid a further ſum of 51. 46. for fees, which could not by WW... 
law be demanded. This action was adjudged to lie for ſuch .. 
detention, when he was entitled to a diſcharge. _ ; 
2. * So though the original arreſt might be warrantable, 


p yet for any ſubſequent oppreſſion or cruelty this action lie? " 
. As where defendant was governor of Senegambia, and te 85 
Term Rep. Plaintiff being an officer, from the dangerous ſtate of his re 
£36. health, had quitted his poſt without leave, for which he vu 15 

juſtly put into confinement; but it appearing that circun. Wi Bu 

Hances of unneceſſary and wanton cruel'y had been pradiſed, Wi M 

as confining him for a long time in a dungeon, without the Wi , 

benefit of freth air when dangerouſly ill, he recovered conſide. * 

rable damages in this action. 55 | 

For other caſes of arreſts vid. action of treſpaſs on the caſe, « | 

4th. The fourth kind of illegal impriſonment conſiſts of as | 

#P.416. * Caſes reducible to no certain Head. g ; 
An de As 1. The mayor and burgeſſes of St. Albans made a rate 6 f 
$Co. 64 for building a court-houſe, to be aſſeſſed on the inhabitants if 


at large, and made a bye law thereon, ** That any one re- 
ſuſing to pay ſuch rate ſhould be impriſoned.” Under thi 
| bve-law the plaintiff was taken and impriſoned, and this ac- 
tion was adjudged to lie for ſuch impriſonment. For no bye- 
law can create ſuch a power, it is contrary to Magna Charta, 
which decl:ires, * That ru/lus liber homo capietur aut inin- 

fonetur niſi fer judicium parium ſuorum.” 
2. So where a perſon was arreſted, and the perſon t 


ment t 
this; 
peace 
hend 
It was 


Withers v. deſenc 


Henley. Whoſe ſuit he had been arreſted ordered the Aheriff to diſcharge 5 
Cro. Jac. 379 kim, and releaſed him of the action, notwithſtanding which pe 
the ſheriff detained him, this action was adjudged to lie ich 

againſt the ſheriff, So where there was a ſuperſedeas ſent u Wi... 

the ſheriff. | Es 80 0 

3. © Where any falſe impriſonment has been done by tie bim, b 

« influence or procurement of an tler, this action ſhall lie.” fore y 

Rafael v. As where defendapt. who was an Fat India governo, Wh... 
Verelſt. prevailed on the Nabob to impriſon the plaintiff, I bis achn Bil © 1, 
2 Black. Rep was adjudged to lie againſt him. | bor = 
1055. So it was for any injury committed in a foreign count”! ; zd. 
Moſlyp v. as in this caſe, againſt the governor of Mnorca by an inbab- Ne nece 
Tabrigas. tant, whom he had falſcly impriſoned. Vor. 


Cowp. 161. « 4 By 
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* 4. By ſtat. 5 H. 4.c. 20. juſtices of peace ſhall impriſon no P. 41, 
W& perſon but in the common gaol, ſaving the rights of lords, 

uo have gaols in their franchiſes. Quære, if falſe impriſon- | 
ment would not lie on this ſtatute, if a juſtice of peace im- 

7 priſons a perſon elſewhere ? | 55 

= 1 ſhall now conſider | * 

2. WHAT ARRESTS OR DETENTIONS ARE LE- 


4 <p #@®6 > 


f g GAL, and ſo afford a good juſtification to the party ſued. _ BOY 
* WS 1. © The firſt is the caſe of arreſts under the proceſs of 3 ack. 
( ſome court of juſtice having cognizance of the cauſe, 2 ** 


„ which proceſs has regularly iſſued.“ | e 8 
But a diſtinction is to be obſerved in the caſe of officers Britton v. 
zd private perſons. If the aQtion is againſt the Ge for Cole- 
de arreſt, he ſhall ju/ify ſufficiently, by fhewing the worit. Sl 408. 
o it is in the caſe of his bailiff or officer, with this diffe- f Ru 


W rence, that the ſheriff nut ew the writ returned, if return- land'sCaſe. 


% able; which the bailiff need not, as it is not in his power. 6Co. 52.1, 
„But ifthe action is againſt the plaintiff in the firſt action or a 5 

s nere ſtranger, they cannot juſtify unleſs they ſhew a fudg- 

e 


nent as well as execution; for the judgment might have been 
reverſed. | 3 
2. © A ſecond good juſtification under a legal arreſt is, if 3 Black. 
made by an officer having authority to arreſt, or under m. 127. 
* ſuch officers or magiſtrate's warrant under hand and ſeal, | | 
and expreſſing the cauſe of the commitment.” | P 418. 
But © it muſt appear that the warrant was legal ; that 1s, 2 Inſt, 46. 


e iſſued ina caſe of which the magiſtrate had cognizance, for 

= if not, the warrant ſhall not juftify the officer acting under it.“ | 

15. As where a juſtice of the peace iſſued his warrant to the Shergold 

b acfendant to arreſt the plaintiff, on a complaint for non-pay- v. Hollo- 
ace nent of ſervants wages, and defendant did arreſt the plaintiff ; = K 

hs this action was adjudged to lie againſt him, for a juſtice of ?** 799% 
aff 


peace has no ſuch power to grant ſuch a warrant to appre- 

. bend the party complained of, he can only iflue a ſummons. 
It was therefore an illegal warrant, and no juſtification to 

defendant. 5 N . 

do an officer cannot juſtify an arreſt and impriſonment for Maſters v. 

non-payment of taxes, under tlie general printed warrant, Butcher. 

which ſuch collectors have ſigned by two juſtices. But he ! Ld. 

vght to have a ſpecial warrant, CE EP; Raym-740. 

do a magiſtrate may commit for any contempt ſhewn to Anon. 

un, but it muſt be while in execution of his office. There - Moor, 247. 

re where in this action defendant juſtified that he being | 

vor of the corporation of . plaintitf ſaid, ** He was a 

fool,“ wherefore he committed him. It was held ill for 

dor thewing that he was in his ſeat or exerciſing his office. 

zd. A third good cauſe of arreſt is ſuch as is warranted by 3 Black. 

1 Py of the thing: As arreſting a felon by a private Com. 137, 


ol, I. ſon : Folter's 
| * * * Crown 
Law. 
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*P.419. perſon ; * impreſſing ſailors in the time of war; apprehend. 
Stat. 7 G. ing waggoners for offences or miſbehaviour on the highyy 
3. 42. and ſuch like cauſes. | ü 3 
Rex v. 4. Secretaries of State may commit for ſuſpicion of treaſa (M- 
Kendal & as conſervators of the peace did at common law, and i; 
Roe. 18alk. incident to their office. And a commitment to æ meſſenger; 
347+ good, : 2 
Entick v. But they have no power to iſſue a general warrant to arrs 
Carring- the perſon, or ſeize the papers on a general information. 
ton. 2 G. © Commanding officers in the ſervice of the army ur nn 
Will. 275. « have a power of putting their ir ferior officers under an . 

« reſt, but it muſt be done on good grounds, and not oppre . 
| « ſively.” Ot, n | 
Swinton v. As where defendant was captain of the Trident man «|... 


Molloy. war, and put plaintiff, who was the purſer irto confinemen, MY .. 

Term. Rep. he kept him there for three days, after which he liberate 

537 him, without any charge or court-martial. Plaintiff rec "A 
vered for the impriſonment. | 

Le Caux v. 6. Falſe impriſonment will not lie for the taking and & a 

Eden. taining the mariners of a ſhip, which has been captured . 105 


Dougl. prize, though the Court of Admiralty afterwards find her u i. 
592. to be a lawful prize. For the Court of Admiralty poſkſ 


an 2xcluſive juriſdiction not of prize only, but of every . = k 

ter dependent on it, which this is, as the mariners mult E the 

brought in with the veſſel, and that court can give dam ne: 

for the injury, and detention to the individuals who are 

5 jured. | CD OLE | | —_ rec 
* P. 420. * 4. OF THE PLEADINGS AND EVIDENCIMY - 
1/t. On the Part of the PLAINTIFF. 11 

I find no cafes of conſequence to this head except the Milf mi. 

lowing, viz. 1. That no new matter foreign to the iſſue and 

admiſſible in evidence, under the general replication of ter; 

injuria ſud propria, of any fact, which is not contained int 

plea, for thoſe alone are traverſed by that replication. « 

Sayre v. For where to an action of falſe impriſonment defendu « | 
Ld. Roch- pleaded a juſtification of the arreſting the plaintiff, under « , 
ford. 2 information for treaſonable practices, made to him as ſe [ 
Black Rep. tary of ſtate, for which offence he had been admitted to h juſt 
Po by the chief juſtice of the Kirg's-Bench. Plaintiff replied i dire 
general replication, of de injuria ſud propria ab/q. tali ci Cou 

It was adjudged that under this replication, that pl be: 

could not give in evidence a tender and refuſal of bail, * adju 

it was not contained in the iſſue. the 

Hillyfield 2. Defendant juſtified, that he had arreſted plaintiff h fefl 
v. Stany- /atitat for 20, which he owed him; plaintiff replied, "ſ 3 
ford Mich. traverſed that he owed ſo much money, and a repleader \ whi 
35 * 74 awarded ; for the debt is but inducement, which ſhould "Wi nurn 


1 be traverſed. 10 
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1. 2. Of the Pleadings and Evidence on the Part of *P.421, 
= the DEFEEND ANT. 


I. Where this action is brought jointly againſt the plaintiff Smith v. 
in the former action and the officer they may ſever in their We bo. 
WS defence, for the writ would be a good 8 to the of- 1 per 99 
W ficer ; but if the officer joins the plaintiff in the ſame plea, he Philips v. 

W waives the benefit he may have himſelf, and if the plea is Biron. 
bad as a juſtification for the other, judgment ſhall alſo go 1 Stra. 509. 
W againſt him. RR 6 nm LE 
= Ando if they join in the plea, and it is bad for the officer, Middleton 
ir ſhall be ſo likewiſe for the other party; as here where he v. Price. 

did not ſhew the proceſs returned, under which he juſtified. I Will. 17. 
2. Where defendant juſtifies under proceſs of a court of 
(limited juriſdiction, the plea ſhould ſhew, that the cauſe 

« avas properly ſubjed to ſuch juriſdictiun . 

As where in this action defendant juſtified, under a pre- Johns v. 
ſcription in the Mar /halſea Court to old plea of all cauſes Smith. 
within the verge, and under a capias returnable at the next Cro. Jac. 
court, under which plaintiff had been arreſted. This action 314 · 
was held to lie for ſuch arreſt, for reaſon that the proceſs was 
ill awarded, and the arreſt unlawful : 1. Becauſe it did not 
appear that the parties to the action Tere of the fouſſiold, be- 

' tween whom only the court has juriſdiction; 2dly, Becauſe | 
the proceſs was not returnable * on a day certain, but at the *P.422. 
next court. Ante. 411. | on | „ | 

So where defendant juſtified, under an order of a court of Dye v. 
record in London, as a ſerjeant at mace, to arreſt the plaintiff, Olive, = 
fro qudam contemptu, for not paying 20s. to B. G. which he March 117. 
owed him. On demurrer the plea was held to be bad, for 
to impriſon a man pro quodam contemptu, is too general, and by 
this plea it does not appear that the court had juriſdiction, 
and the officer 1s only to obey the order of the court, in mat- 
ters of which jt hath juriſdiction. 75 | 

2. * Where defendant juſtifies in like manner, under pro- 

* ceſs of an inferior court, and a ſpecial authority to im- 

* priſon, the plea ſhould ſhew that that authority was ftridtly 

« purſued.” | | Z £4 | ; | | 
For where, in treſpaſs and falſe impriſonment, defendant Swinſtead 

juſtified under an order of the Court of Conſcience in London, &. Lyddal. 
directed to him to arreſt the plaintiff, and carry him to the SE EN 
Counter, and impriſon him till he paid gs. 6d. wirtute cujus, 
he took him and detained him. On demurrer, the plea was 
adjudged to be bad ; for the order was, to impriſon him in 
the Cunter, which his plea ſhould have ſhewn, as he con- 
fefles he took and detained him. 5 1 1 

3. Where an officer, or other perſon, juſtifies under proceſs, M 2 
which is returnable ; he muſt in his plea thew iat it was re- n | 
turned, or the plea will be bad. 8 N 4 l. 8 
| SB © 2 And 1184. S. C. 


P. 423 
Co. Litt. 
282. 
Smith v. 
Hellier. 
Cro. Eliz. 
167. 


Coventry 
v. Apfley. 
Salk. 420. 
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„ And note, That this action being in its nature tran, 
© tory, the place laid in the declaration is not trayerſabl, WM 
except the juſtification extends only to a particular place” 
For where, to falſe impriſonment in Middleſex, the defer. 
dant juſtified that Lynne was an ancient village, and that | 
ufitatum fuit to chuſe a mayor annually, who was keeper a 
the gaol, and that plaintiff was committed to gaol on a Plain 
entered in the court there, ab/que hoc that he was guilty i 
Middleſex. The juſtification being local, the traverſe wz 
held to be good. | 5 
4. The fatute of limitations is a good plea in this action, x 
to which it is enacted by ſtat, 2 1 Fac. c. 16. That all ac 
tions for aflault and battery, or impriſonment, ſhall b: 
« brought within four years after the offence committed, 9. 


e they ſhall be bar'd.” 


If the impriſonment is laid for a continued length of tine Wi © 
as here from 32 Car. 2. till the zd of April, 4 Fac. 2. defer 
dant may divide the time, and plead the ſtarute of limitation 
as to part and not guilty, or any other plea. to the reſt ; and 
in ſuch caſe plaintiff ſhould not demur, but plead that the 
dureſs was continued. - | 

« In the caſe of ju/tices of peace, or conſtables acting unde 
“ their warrants, another limitation is made by ſtatute 24 
“ Geo. 2. c. 44. which enaQs, that actions againſt then “ 

+ 


P. 424. * ſhall be commenced within fix months after the offence 


Pickerſgill 


v. Palmer. 


committed, or the plaintiff ſhall be bar'd.” 

If a man be impriſoned by a juſtice's warrant, the firſt da 
of January, and kept in priſon till the firſt day of Februar, 
if the action is commenced within fix months after the fir 


Trin. 1 G. 

3. C. B. day of February, it will be commenced in time; for th: , 

Bull. N. P. whole imprifonment is one entire treſpaſs. _ E ; 

ms With reſpe® to officers acting in virtue of their office, (iſ « 
ſpecial proviſion is made by ſtatute to this effect. By ſtatue f 4 
21 Jac. I. c. 12. it is enacted, That Juſtices of the peace, . 
* mayors, bailiffs, church-wardens, and overſeers of the = 
« poor, conſtables, and other peace-officers, may plead the * 


« genera] iſſue, and give the ſpecial matter in evidence. Like- 
„ wile, that any action brought againſt them ſhall be laid i. 
« the proper county; and if upon not guilty pleaded, it ſhall 
“ appear that the fact was done in another county, the ju!) 
*« ſhall find defendant not guilty.” - . ut 
And by ſtatute 24 Geo. 2. c. 44. it is further enacted, Bl 
That no writ ſhall be ſued out againſt a juſtice of peace, 
© for what he ſhall do in execution of his office, till notice in 
„ writing of ſuch intended writ ſhall be delivered to him, ot 
« left at his place of uſual abode, at leaſt a month before, 


and the juſtice may tender ainends ; and in caſe the | 
ER | «« {ame 4. 4 
1 eo. : 


0 tha 
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« {ame is not accepted, he may plead ſuch * render in bar & P. 42 5. 
« of the action, together with the plea of not guilty, „ 
1 


. « any other plea, by leave of the court; and if upon iſſue 
1 « join'd the Jury ſhall think the amends ſo tendered ſuffi- 
of « cient, they ſhall find a verdict for the defendant. | 


= 2. © No action ſhall be brought againſt any conſtable, or 
(any other perſon acting by his order for any thing done in 
W <- obedience of a juſtice's warrant, until demand made of 


(the peruſal and copy of ſuch warrant, and the ſame has 
been refuſed for the ſpace of fix days; and in caſe the 
ic. ( warrant has been ſhewn, and a copy taken, and after- 
e « wards an action brought againſt the conſtable, without 
making the juſtice a defendant, the jury ſhall, on produc- 

« ing the warrant, find a verdict for the defendant, not- 
mn. WE © withſtanding any defect of juriſdiction in: the juſtice, 
fer- « And if the action be brought jointly againſt the conſta- 


ble and the juſtice, upon producing the warrant, the jury 
© ſhall in like manner find for the conſtable.  _ J 
And if the jury find againſt the juſtice, the plaintiff ſhall 

« recover from im the coſts he has to pay the conſtable ; 
with a proviſo, that if the judge certifies that the injury 
e 1; WT was wilfully and malieiouſſy committed, the plaintiff ſhall 
hem be intitled to double cofts.” ET | 


ence The ſeveral conſtructions on this ſtatute are : *P. 426. j 
& 1. As to Juſtices of Peace. „ 
fir 1. If the juſtice pleads tender of amends under this ſta- V,. Cox. 


. che ute, the plaintift may have @ rule for the defendant to bring _ 3 = 
the money into court, for the plaintiff to take the ſame, on Bull. N. Þ 
ce his diſcontinuing the action. | | 24- e 
js 2. Though the juſtice has omitted to tender amends, yet FA EIA 
he may have a rule to pay a ſum of money into court as y, Ball. 2 
- the We <2ds ; but it muſt appear before this is allowed, that the Black Rep. 
| the on is brought againſt the juſtice, for ſomething done as à b 59. 


F. quſtice in execution of his office. In this caſe the motion was 
«4 in char effect, and the court granted a week's time to plead, | | | 
hal Mi” which time it appearing from the plaintiffs notice of ae- | 1 


jury on, that the defendant was ſued as a juſtice of peace, the 
burt made the rule abſolute as above. | ; 
Qed, MW f the action is bronght for an illegal commitment, or Hill v. 
eace, WF"! other unlawful act againſt the juſtice of peace, he is Bateman 
viged to ſhew the regularity of his proceedings, and the 1 Stra. 710, 
m, or formation, &c. laid before him, upon which his proceed- 2 Reſ. 
fore, ss or convictions were ſounded, muſt be produced and 
the red in court. 125 | | e | 
fame WM + A /ecretory of flare is not a juſtice of peace, nor his Entick v. 
12ers conſtables, within the ſtat. 24. Geo. 2. Carring- 
5 Ee”: 54 | ; 2 As ton. 2 | 
Wilſ. 275. 


FALSE IMPRISONMENT, 


#P. 427. * 2. As to Inferior Officers. 
1. © The privileges given to conſtables and inferior of. 
« cers, under theſe acts, is confined to caſes in which the 
« are acting in execution of their offices. : 
For where the conſtable and another quarrelled, and th 
conſtable beat the other, this happened at Dover, and k 
action was brought in Middleſex, when the conſtable inſitel r 
the action ſhould be brought in the proper county, by i, | 
21 Fac.; but the objection was over- ruled, for that ſtatute; | 
confined to caſes in which the conſtable is acting in execuiia 
of his office, and this was a private quarrel. | 
Money v. 2. The protection afforded to the conſtable or inferior of 
Leach. cer under the ſtatute, is only while acting in obedience to the 
3 Burr. juſtice's warrant : Therefore the defendant muſt always ſhey, 
17 5 that he did ſo act: And where the juſtice cannot be liable 
the officer is not within the protection of the act; therefore 
tis no juſtification, if directed to him to take up one perl, 
and he takes up another, for ſuch is not in obedience of hi 
warrant. | | | e 
Nutting v. 3. An overſeer of the poor, who diſtrains for a poor's rat 
Jackſon. under a juſtice's warrant, is an officer, within the protectia 
Paſc. 13 G. of the act. 
3. B. R. 4. The act only extends to actions brought againſt of- 
a ull. N. P. « cers for torts committed by them in the execution of thet 
15 office, not for actions of anotlier nature.“ 
* P. 428. For where the action was aſſumpſit for money had and 
Feltham v. received, to recover back from the officer the money leviei 
Terry. by him on a conviction which had been quaſhed, it wasa& 


Anon. 1 
Stra. 446. 


Paſc. 13 G. judged that a demand of the copy of the warrant under tht T 

Bull: N ſtatute was not neceſſary. 1 17 
»4 5. Or THE VERDICT AND DAMAGES. MW 

Ihe jury can only give damages in this action to the 

“time of the action brought.” | 4 f. 

Bonsfield For where it was for falſe impriſonment for four mort . / 

v. Lee. I L. from the 1/7 of October, and damages entire, and the decl- tio 

Raym. 329. ration was of Michaelms term, and ſo damages were given . pro 

for part of the time after the action commenced ; judgment As 

was arreſted. | | after 1 

Webby. But where the impriſonment was ſo laid, vis. for twenty 8 

Itatio 


N 2 five weeks, from the 18th of O&ober, and the declaration 
tra. 1095. was of Michaelmas term, and verdi& for plaintiff ; it ws i deſend 


moved in arreſt of judgment, that the action was brought I in the 
too ſoon, and it appeared that damages had been given for 4 ce 
n's N 


an impriſonment long aſter the action had been depending 
but it was reſolved that the continuando being laid under is 
ſciz. would not vitiate what was properly laid in point been c 
time, and plaintiff had judgment, | 1 

2. Hos 


2 dick, the caſes there applying here. 


i be amended.” 


FALSE IMPRISONMENT. 

2. How far (when this action is brought jointly) the jury | 
nay ſever in the damages, vid. ch. Treſpaſs, under the head * P. 429. 
By ſtatute 5 Geo. 13. all writs of error wherein there 
all be a variance from the original record, or other defect, 


Therefore, where an action of falſe impriſonment was verelſt & 


Wrought againſt Verelſt and Smith, but Verelſſ only was found Smith v. 
ui, by miſtake, a writ of error was brought in the name Rafael. 
$ both, and the court allowed it to be amended, by ſtriking Cowp.42 5. 
ut the name of the defendant below, who had been ac- 


: nuitted, 


For coſts to defendant, vid. A&ion of Aſſault, the law be- | 
g the ſame. SME REDS ng r 


CHAPTER VI. 
THE ACTION OF ADULTERY. P. 430, 


7 hiv ground of this action is the injury done to the 
huſband, by alienating the affeRions of his wife, de- 
ſtroying the comforts ariſing from her company and that of 
her children, and impoſing on him a ſpurious iſſue. | 

The principal matters to be confidered in this action are: 
1. The evidence neceſſary to maintain it; 2. The damages; 
3. The pleadings and coſts. 2, SE 

1. Of the EVIDENCE. 

1. „ Plaintiff muſt bring proof of the actual ſolemnization 
* of a marriage, nothing thall ſupply its place; cohabita- 
tion or reputation are not ſufficient, nor any collateral 
proof whatever.“ | Ko | 

As where the plaintiff, in this caſe, proved articles made Morris v. 
after marriage with his wife, for the ſettling of the wife's Miller. 
edate, wich the privity of the relations on both ſides, coha- 4 Burr. 
bitation, name, and reputation; he proved further, that the *257* 
defendant, on being aſked where Mrs. Morris was, anſwered, | 
in the next room, ſhe being there with him: So that he XP. 431. 
lad confeſſed that he had committed adultery with the plain- | 
tff's wife, which it was contended was an admiſſion of the 
marriage; but it appearing that the marriage had in fact 
been celebrated in Mayfair chapel, but the regiſter or _ 

| | 8 could 


A D U L T E R FV. 


could not be admitted in evidence (ſtat. 26 Geo 2. c. 3. 

14.) the miniſter who had married them having been trarf. 
ported, and the clerk being dead; for want of proof of 2 
actual marriage, the plaintiff was non- ſuited. 


Bull. N. P. But proof of the marriage, either by a copy of the regiſter 


27. 


Birt v. 


of the church where the ceremony was performed, or by the 
teſtimony of one who was preſent at the ceremony will be 
ſufficient. 2 | 

And the copy of the regiſter is of itſelf ſufficient evidence 


Barlow. of the marriage, without: proving the identity of the parties, 


Doug]. 


162. for marriage-regiſters are as records, 


Woolſton v. So it is not neceſſary to prove a marriage according t0 the 
Scot. Per ceremony of the Church of England. It 1s ſufficient if the 
Denniſon plaintiff is of any religious ſect, to prove a marriage at. 


— Þ cording to the rites and ceremonies of that ſect, as Jer, 


1763. Bull. Quakers, c. | 
28. 


N. P 


+ 2. The confeſſion of the wife will be no proof againf 


+ Baker v. the defendant ; but a diſcourſe between her and the defen- 
Morley. G. dant may be proved : So letters written to her by the defend. 


Hall. 1 


77 ant may be read as evidence againſt him, though * her let 


* * ters to him will be no evidence for him. 
P. 432. 2. Of te DAMAGES. 


p. 1: The injury in the eaſe of adultery being great, the di 


27. 


mages are generally conſiderable; but they depend upon cir- 
cumſtances, that is, they are increaſed or diminiſhed fron 
the conſideration of the rank and quality of the plaintiff: ſo 
from the peculiar turpitude of the caſe, as if the defendant 
was the friend, relation, or dependent of the plaintiff: ſo i 
it appear'd that the plaintiff and his wife lived happily be- 
fore that tranſaction and acquaintance with the defendant: 
ſo that the wife had always borne a good character till then: 
ſo that there was a ſettlement and proviſion for the children 
of the marriage: All theſe go in aggravation of the dann. 
ges, in which alſo the circumſtances and property of defet- 
dant are always conſidered. 


Bull. N. P. 2. On the other hand, many circumſtances go in extenut- 


27. 


Sir R. 
Worſle 


Piſſett. 
Sittings af- 


tion of the offence, and mitigation of damages: As if i 

appears that plaintiff encouraged defendant's addreſſes to b 
wife, and connived at it. X 1 

As in this caſe, where it appearing that this was the cale 

y v. from many circumſtances; one in particular, from his ſhew- 

ing his wife naked when going into a bath, to defendant: 


ter Hill. The plaintiff, though a man of rank, obtained but one fhil 


1782. 
* P. 4 
8. C. 


ling damages. | 3 : 
$4..-* So defendant may give in evidence that plaintiff's wile 
had been criminal with others. ot, 
So it may be proved that the eloped before; or that the 


'** huſband turned her out of doors, and refuſed to —_— 
* 


— 


A DU f r ENT. 1 - 


her, and that he kept company with other women; or that Cibber v. 
he conſented to defendant's familiarity with her: all theſe * Fg — 
are proper evidence, in mitigation of damages. 
So the defendant may give in evidence, that the wife had Roberts v. 


er a baſtard before marriage: but he will not be permitted to 2. Fe 
he give evidence of the general reputation of her being a prol- 1756. Per 


titute, or having been ſo; for that may have been occa- WillesC. J. 
ſioned by her familiarity with the defendant himſelf: though —_— 
perhaps, after · having proved her criminality with other men, . ag" 
it may be admitted to go into evidence of her general cha- 1545. Per 

| racter. | ; 5 Foſter J. 


the * 3. In this caſe, it was laid down by Lord Mansfeld, as 3 115 F. 
the clear law, that if a woman is ſuffered by her huſband to... 
5 . ; 3 a . . x mith V. 
at- live as a proſtitute, and a man is thereby drawn into crim. Alliſon, 
ws, con. that no action will lie at the ſuit of the huſband; for it Per Ld. 
is a damage without an injury: But if the wife lives in ſuch Mansfield, 
: 5 g Es | Sittings af- 
inſ a ſtate of proſtitution, without the privity of the huſband, it r Ain : 
en will not bar the action, be ſhe ever ſo profligate, but only G. 3. Bull. 
nd- go to the damages. Pratt, C. J. declared hiniſelf of this N. P. 27. 


opinion about the ſame time. | 25 1 

It is faid indeed, in this caſe, that though the huſband's Bull. N. P. 4 

privity and conſent to the defendant's ® familiarity and con- re ara N 

nection with his wife was clearly proved; yet that the action * 5 7 [| 

da vas held to lie: but the diſtinction between this caſe, and 434 bh 

cir- chat before laid down by Lord Mansfeld, is eaſily ſettled, 1 
om the doctrine laid by his Lordſhip being of an indiſcriminate 


% proſtitution, this only of a criminal connection with one i 
Aant perſon, 5 | 
* © | | : - N 
„3. Of he PLEADINGS and COSTS. | 
" The declaration in this caſe ilates the offence, by making 
7” an aflault on the wife, &c. &c. | | | 
= On this two cafes have occurred : 
fon 1. As to Pleadings, 2. As to Colts, 1 | 
| In actions of aſſault the time of limitation is four years : Cook v. 
nur. et in this action the gilt of the action being the criminal pen gh 2 85 | 
if i onverſation, and not the atlault, not guilty within fix years, Bull Np. | 
51 þ the proper plea under the ſtatute of limitations; it being 28. 2 Burr. 4 
declared on as caſe for the criminal converſation. 713. C. 

caſe 2. As to Colts, : f 5 | | | 
: [ bis action is not conſidered ſo far an action of aſſault, Batchelor v. 
dant: "at in eaſe the plaintiff has verdi& with damages under Bigg, 3 


ſhil- WO” ſhillings, that he ſhall loſe his coſts: For the ſpecial Wil. 319. 


yury being the ground of the action, he thall have full coſts, — . 
ile ash the damages are under forty ſhillings. e | 


intain 1 | THE 
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VOLUME THE FIRST. 


ABATEMENT. 


F an actien is brought againſt one 
partner without joining the others, 

it muſt be pleaded in abatement 

| Page 116 

If two are bound jointly in a bond 
and one only is ſued, he ſhould 
plead that matter in abatement 284 
How ſuch matter ſhould be pleaded 


285 


If a bond is made to ſeveral, and all 
do not | y in the action, it muſt 
be pleaded in abatement ib. 

If a perſon is ſued as executor, he 
may plead in abatement that he 
was adminiſtrator 298 

If a covenant is joint, and all do not 
join in the action, jt muſt he plead- 
ed in abatement 370 


Accord and Satisfadion, 
How to be pleaded in an action of 


Aſſumpſit i e IS 


What payment ſhall amount to it 


| | | Page 150 
What ſatisfaftion only is good 16. 
How it is to be pleaded to an action 

of debt | 260 
What qualities a good plea to this 
effect ſhould have 9261 
How it is to be pleaded to an action 
of covenant 


Account. 


Under articles to account aſſumpſit 
will not lie | 95 


Aliter on a promiſe to account 76. 


How ſuch promiſe muſt be laid 76. 
Count in aſſumpſit on an account 
muſt always be exhibited as ſtated 


e 4 
The court vill not admit evidence 


an unliquidated account ib. 
What accounts current among mer- 
_ chants are barred by the ſtatute of 
limitations | 151 


Aion. 
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How far the inventory exhibited by 


Adlion. 


Where a right cannot be completely 


tried in any particular form of ac- 


tion it ſhall not lie 
Demands due in different rights can- 
nut be joined in the ſame action 
140. 


Adminiſtrator. 


Money received under a void admi- 


niſtration recoverable, in aſſumpſit 


| 4 
Adminiſtrator may indorſe a note or 
bill of exchange | | 138 
If an adminiſtration has been granted 
in a wrong dioceſe how it is to be 
pleaded . 
Where the inteſtate has been reſident 
at different times in different dio- 
ceſes, how adminiſtration 1s to be 
granted | 8 177 
Debt will not lie againſt an admini- 
ſtrator on a ſimpie contract 183 
The ordinary may authoriſe a credi- 
tor to ſue on the adminiſtration 
bond ee 
How an adminiſtrator is to be declared 


againſt in general 242 
How chargeable in debt on a leaſe 


„ 3 443 
Cannot ſue till adminiſtration haus 
. been granted 1b. 
How he ſhould declare in debt 16. 
Where actions againit him are to be 
laid | | 1h. 
In what caſes the declaration ſhould 
be in the debet and detinet 244 
What matters the declaration by an 
adminiſtrator ſhould ſtate 245 
May retain for his own debt 288 
How to take advantage of a retainer 
| ib. 

How he is to diſpoſe of the inteſtat-'s 
effects 291 
How payments are to be pleaded 295 
How adminiſtration is to be granted 
where there are bona notabiiia in 


different dioceſes 296 | 


What adminitrations are void and 
what vo:dable 297 
Adminittration durante minore ætate 
of an executor or adminiſtrator, 
how long it ſhall laſt 10. 


an adminiſtrator is evidence 302 


FN d 1 


What is admitted under plene adni. 


niflravit - 303 
Where an adminiſtration has been 
repealed, what payments are good 
| 06 
On what covenants an action will lie 
againſt an adminiſtrator 348, 35; 
On what eſtates | 
Vid. Executor and Aſſets. 


Adultery. 


In an action for adultery the marriage 
muſt be proved | 430 
What ſhall be proof ſufficient of the 
marriage | th, 
The church regiſter is ſufficient proof 
of the marriage 1411 ; 
The marriage need not he according 
to the ceremonies of the church of 


_ Fngland th, 1 
Confeſſion of the wife no proof «f 
the fact EE th, 
What circumſtances operate to increalt 
the damages | 432 
What to diminiſh them tb, In 
What defendant may give in evidence 
to diminiſh the damages 433 He 
If an huſband ſuffers his wife to Jive 
in open proſtitution no action of 
adultery will lie | ib. 
| To actions of adultery not guilty 
within fix years is the proper plea Mo 
e ä 430 b 
Though the damages are under 40, a 
plaintiff ſhall have his full colts 16, But 
| ſu 
Agent. nu 
Bo | | Grar 
An action for money had and received Alte, 
will not lie againſt an agent for a 1 
money voluntarily paid to him for 
the uſe of his principal = Ap 


The right of the principal ſhall not 
be tried in an action againſt th: 
agent 110 

Where money has been paid to a 
agent by miſtake, in what caſes he 
ſhall be liable, in what not b. 


Agreements. 


What agreements requiring a note in 

with: are good oithia the ſtatute Tut) 
of taode 103 
No perſon can maintain aſſumpſit on 
an agreement to which he is not? 


Es 105 
COM Agreements 


A recital of an agreement ſhall ſup- 


FN DH K 


Agreements to be performed at dif- 
terent times when ſuable 128 
If there is a ſpecial agreement it ought 
to be declared on | 140 
The agreement ſhould be proved ex- 
reſsly as laid | 141 

If plaintiff declares on a ſpecial agree- 
ment and fails in proving it, he 
may go into evidence on the gene 
ral counts | 142 


Words importing an agreement will] 


ſupport an action of covenant 313 


rt an action of covenant 314 
Vid. Sales and Marriage. 
Alien. | | | 
The wife of an alien enemy, or of 
one who has abjured the realm, is 
chargeable as a feme ſole I25 
That the plaintiff is an alien enemy 
is a good plea in aſſumpſit 176 
Amercement. 


In what caſes debt lies for an amerce- 


—_ 215 | 
How to declare in debt for an amerce- 
ment =o | 238 


Money paid for an annuity which 
becomes afterwards void is recover- 
able in aſſumpſit 5 

But it is not recoverable againſt the 
ſurety for the payment of the an- 
nuity | 

Grant of annuity is not uſurious 190 

Aller if colourable only to hide a 
a real loan ib. 


Appurtionment. Vid. Inſurance, 
Apprentice. 
Aſſignee of an apprentice cannot ſue 
on the covenant _ 355 
Arreſts. 


dloney promiſed to a bailiff to let a 
puty arreſted to bail, is net reco- | 
rerable in aſſumpſit 39, 91 


lands given by perſons under arreſt 


16. 


What arreſts are illegal 406 
Arreſt of an executor or adminiſtrator 

is illegal | 1b, 
Of arreſts of a witneſs 407 
Of peers, certificated perſons, or 

bankrupts _ | ib, 
Of arreſts on a Sunday | ib. 


Arreſt of a felon by a private perſon, 
c 418 


A cult. 
383 


How it differs from a battery ib. 
The act need not be immediate 383 


But muſt be wilful - 334. 
Muſt be done without the party's 
conſent 38 


What are good juſtifications in aſſault 
©7307 


| Peraift, Damages, and Cofts. 
evidence to ſupport it 23838 
Every aſſault will not juſtify every 


What may he given in evidence un- 
der it | 1 


Aets. 


3 In declaring againſt an executor on 2 


promiſe of teſtator's it is not neceſ- 
ſary to ſet out that the defendant 


has aſſets 140 
Where an executor is chargeable 
though he has no aſſcts 219 


How the heir is chargeable by reaſon 


What pleading by an executor or ad- 
miniſtrator is an admiſſion of aſſets 


| | 294 
How far a creditor ſhall be bound by 
judgment of aſſets quando acciderint 


3 
| If the jury find aſſets in Ireland they 


ſhall be aſſets here 308 
The heir is chargeable with the aſſets 
at the time of his anceſtor's death 

| 2 8 285 


Vid. Adminiſtrator, Executor, and 


in what caſes void 12 


Heir, 


Wat arreſt will juſtify a battery 386 


What ſhall conſtitute an aſſault in law 


What ſhall excuſe an aſſault 336 
Vid, Declaration, Pleading, Evidence, 
Son aſſault demeſne, what is good 


battery 389 


of aſſets 244 


Axce. 
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Aﬀignee. | 
When and how far aſſignee of leſſee 


is chargeable in debt for rent 220 
How far an executor or adminiſtrator 


may aſſign | 221 
Where debt for rent is to be brought 
againſt an aſſignee 236 


How an aſſignee is to be declared 
againſt in debt for rent 2247 
Aﬀegnee is bound by a covenant not 
to aſſign 327 
What covenants ſhall bind . 
. 34 
Wbo ĩs liable as aſſignee 348 
Where aſſignees are not liable in co- 
venant 347 
How far aſſignee is chargeable 349 
How far the aſſignee to be chargeable 
mult be in poſſeſſion ib. 
Aſſignee of part liable in covenant 
| | 350 
What covenants ſhall not extend to 
aaſlignees 352 
"Under what covenants he may ſue 160. 
Aſſignees of the reverſion under ſtat. 
232 H. 8. c. 34. what actions they 
may maintain 353 
How breach of covenant is to be aſ- 
ſigned where an act is to be done 


by or to aſſignee 368 
Vid. Bankrupt. 

Aſfignment. 
Covenant not to aſſign what ſhall be | 
a breach 326 

Aſſurance. 


Covenant for further aſſurance how 
it is to be made — 9 


AJumpſit. 

On what contracts it lies 2 
Lies to recover money to be paid un- 

der a miſtake or through deceit 16. 
to recover money paid for a con- 

fideration which happens to fail 3 
——— to recover money paid to one 

acting under a void authority 4 
— to recover money obtained b 
extortion, impoſition, or 9 
ſion | ib. 
to recover money embezzled 5 


| 


—— to recover money ordered to be | 


g 


paid under an erroneous judgmey 


0 

Lies to recover money under a bye. 
law | 7 
to recover fees of office : 
Vid. Sales, Wagers, Bills, Inſuranc, 


When expreſs diſſent appears, th 
law will not raiſe an implicit col. 
tract to ſupport aſſumpſit f 
Aſſumpſit will not lie on a voluntay 
courteſy 5 8 
What ſhall be deemed a voluntyy 
courteſy, U 
Aſſumpſit will not lie on an illeg] 
tranſaction 
Nor will it lie to recover money fi 
doing an act which the party ſhoul 
have done without reward gi 
Nor where the demand ariſes from: 
fraudulent tranſaction q 
Nor where it is founded on an uncot 
ſcientious demand 
Nor where the conſideration is fru 
lous or groundleſs ft 
Nor where the debt is due by ſp 
r | Fj 
Money paid on a conſideration bat 
law, yet is not recoverable bi 


again in aſfumpſit 


Aſſumpſit will not lie where it i In 
not completely try the queſtion g 
In afſumpſit againſt an executors | 
adminiſtrator, and plene admin} 
travit pleaded, plaintiff muſt pr 
his debt | 90 
Vid. Declaration and Pleadng : 
or 
Attachments * 
y 
Foreign attachment is a good pla * 
aſſumpſit N ne 
What in fuch caſe muſt be proved Ty 
What debts can be attached by! he 
reign attachment -""M po. 
How foreign attachment is to ow 
_ pleaded to an action of debt . un 
Plaintiff in the action ſhould have 
tice e 
Auorney. * 
i Fees of an attorney recoverable to 
: aſſumpſit : | brot 
Muſt furniſh a bill under the 1 2 
3 Fac. 1. c. 7. & 2 &.2.c op 
In what caſes it 1s not the 


an attorney to furniſh a bill 


4. 20 Þ © 3X 


Does not extend to buſineſs done in 
conveyancing or in the inferior 
courts _ | | 9 

In what caſes the court will ſtay pro- 
ceedings on an attorney's bill 10 

The ſtatute of limitations runs againſt 
demands of attornies for their fees 

151 


An attorney cannot maintain an ac- 


tion of debt for buſineſs done for a 
third perſon 183 
How an attorney ſhould make a leaſe 
| | 302 

May be liable to an action for falſe 
impriſonment togther with his 


client | 405 
Auction. Vid. Sale. 
Authority. 

Money paid to any one acting under 
a void authority is recoverable in 


aſſumpſit 4 
When a perſon is acting under a le. 


gal authority it ſhall excuſe a bat- | 
— 386 


1 n Award. 


In debt on an arbitration bond the 
plaintiff ſhould ſet out the award 


: B. 
BAIL. 
For what ſum the ſheriff muſt take 


231 | 


ſpecial bail . 204 
In what manner the bail bond mult | 


he given under 23 H. 6. 205 
The dice&ions of the ſtatute muſt be 
in every reſpect obſerved ib 
The bail bond muſt be founded on 

good and legal proceſs 206 
How the bail bond may be aſſigned 
under ſtatute 4 & 5 Ann. c. 16 


| | 207 

Aſſignment ſhould not be made till 

the four days expired 1 HO; 
When the aſh 


gnment may be made 
[ 


ib. 

Who only can make the aſſignment, 
and when the action muſt be 

brought 208 

How bail above is to be put in 276. 
roceedings on the recognizance is 


either by debt or ſcire facias 209 = 


Plaintiff cannot 7 againſt the 2 5 
bail till non eff i wentus returned 


on the ca ſa. 209 
When the bail can ſurrender their 
principal 16. 


When plaintiff proceeds by ſcire fa- 


cias the bail ſhall have to the return 


of the ſecond to ſurrender the prin- 


cipal 210 
But this is matter of favour 16. 
In what caſes the bail ſhall be diſ- 

charged | 211 
If error is brought how far the bail 

ſnall be diſcharged 212 
To debt on the bail bond what defen- 

dant can plead 270 


Cannot traverſe the arreſt of the prin- 
cipall | ib. 
How far the bail are liable in debt 


310 
In actions of aſſault defendant may be 


held to ſpecial bail 397 

How far the bail in ſuch caſe are lia- 

ble | | 393 
Bailiff 


| Promiſe made to a bailiff to pay the 


debt on eondition of his letting the 
party go at large is void 89 
Aſſumpſit will not lie on a promiſe of 
money for doing what was his duty 
without any reward 91 


1 : Bankrupt. 


him to ſign the bankrupt's certifi- 
cate, is recoverable in aſſumpſit 5 
What action the aſſignees may main- 
tain in their own names 117 
A legacy or other property coming to 
a bankrupt before the allowance 
of his certificate by the chancellor, 


belongs to his aſſignees 118 


Money levied by fi. fa. on the goods 
of a bankrupt after an a& of bank- 
ruptcy committed is recoverable in 
a umpſit | : ib. 

What payments by a bankrupt after 
a ſecret act of bankruptcy are good 
under ſtat. 19 Geo, 2 119 

Aſſumpſit will lie againſt aſſignees 
under an order for à dividend 16. 

How aſſignees are to declare in aſ- 


ſumpfit | EA 139 
1 | Bankruptcy 


Money given to a creditor to induce 
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6 
r Go9hd in the plaintiff how to 
be pleaded 1 =oI 
In what caſes the bankrupt's — 
cate is no diſcharge 
Bankrupt may bind himſelf by a new 
promiſe before his certificate ob- 
tained, which ſhall be good 164 
In what caſes a bankrupt ſhall be 
diſcharged in caſe of a ſecond com- 
miſſion 165 
How a bankrupt ſhall be relieved it 
when he becomes ſo pending the 
action 7 
Covenants in a leaſe not diſcharged 
by a bankruptcy 379 
How debts ate to be ſet off againſt ac- 
tions by the aſſignees 277 
The commiſſioners of bankrupt are 
liable to an action for falſe impri- 
ſonment, for committing the bank- 
rupt, in what caſes 413 


Baron and Feme. 


Huſband always liable for neceſſaries 
turniſhed to the wife during coha- 
bitation 120. 

Not hable where he forbids tradeſmen 
trom truſting her 121 

Wife cannot borrow money even to 
pay for neceflaries 

Ii the huſband turns the wife away 
he is liable for neceſſaries furniſhed 
to her ib. 

A man fiffering a woman who lives 
with him to afſume his name thail 
be charged as if flie was his wins 


122 


If the wife elopes, the huſband ſhall 
not be chargeable tb. 
Neither ſhall ſhe herſelf 7b. 
It the wife has a ſeparate maintenance 
the ſhall be chargeable for her own 
debts | 12 
What ſeparate maintenance ſhall diſ- 
charge him n 326 
In what cafes a woman may be charg- 
ed as ſole 126 
Huw the huſband ſhall ſue for monty 
due to the wife e 
Where ſhe may join 16. 
Hew far he has the benefit of her con- 
tracts 128 
In what caſes a wife may be a witneſs 
againſt her huſband 145 
How far huſband and wife are charge- 


| 


What in ſuch caſe is good evidence 


SS 397 
Feme covert cannot indorſe a note 27 In actions for debts of the wife be. 


D E . 
How to be charged in debt on a bond 
made before marriage to the wiſe 


For what things of the wife the te 
band may ſue alone i, 
Though the wife is under age the 
huſband and wife may appear by 
attorney | th, 
How huſband and wife ſhould ; join 
in covenant for rent of the wiſe; 
land under ftat. 32 H. 8. c. 23. 
35 

Where the huſband may ſue alone 4 
A man may juſtify an aſſault in de. 
fence of the wife, and the wife in 
defence of her huſband 39 
For a battery of the wife how the zc. 
tion is to be brought 390 
How the wife is to plead a juſtificy 
tion in defence of her huſband 


3% 
th, 


| 


How the huſband may plead 


fore or during coverture, how 
| huſband and wife are to be arreſted 


4 


Bill in Chancery: 


If filed before ſix days expired ſhall 
prevent the {tatute of limitation 
| 158 


Bill; of Exchange and Prom ien 
Notes. 


What bills or notes are of a negoct- 
able nature : 21 
What are void and not negociable 
25 
Who may indorſe bills or notes 27 
In what manner the indorſement Is 10 
be made 1h 
How notes under 5/. are to be mit 
and indo: {{d 29 
Effect of indorſement in blank 2 
No bill or note can be indoiled for 
art of the ſum | 2 
of the nature and efſect of indork- 
ment 1h 
In what. order the ſeveral 
a bill or note are chargeable 31 
How the indoi ſee muſt ſue F 
What he muſt prove at the trial 3 
Bills or notes in what caſes impeac 


parties 0 


able in debt tor rent 220 


abic on the ground of illegal 5 


— under every circumſtance . 35 
e WE what is a good acceptance of a bill 
4 of exchange | 1 
i What an abſolute and what a condi- 


tional acceptance 38 


* Who only can accept 40 
7 Bill may be accepted in part 41 
0 Acceptance need not be on the 155 
# | iD, 


Bin may be accepted at any time 42 
Acceptor never can aver the want of 


conſideration 


| 4 

* Acceptor liable to the drawer on his 
12 acceptanegee Ws 
NY ] _ the acceptance may be ae 

e | 4/5 OS 
„ f the proteſt of foreign and inland 
on bills Re 
hand n what caſes the drawer 1s intitled to 


damages and coſts againſt payee 
OM a 
Vhen a bill ought to be proteſted 


dence 
39 | 1 
** Proteſt may be on a copy 16. 


When a bill is not to be proteſted 48 


the bil! 49 
Payment by bill of exchange is a good 
diſcharge of a debt under ſtatute of 
Ann | . 
ales of laches of the holders of bills 
in what caſes liable 51, 52, 53 
hen bills ſhould be tendered for 
payment or acceptance 52, 54 
What ſhall be good notice of non- 
payment 5 55 
ow far uſage ſhall excuſe the laches 
of the holder of the bill 56, 57 
Df joint and ſeveral bills and notes 


| ſhall 
tation 
158 


miſſury 


declaring on bills of exchange and 


I 2 i» © 


Bills payable to bearer recoverable | 


Proteſt not ſufficient evidence without | 


þ 


how they are ſuable 58 


Bonds. | 


A bond may be pleaded in bar to an 
action on ſimple contract 150 

What bonds are good in law 18 
What parties only make a good bond 
What ſhall be deemed dureſs ſo as to 
avoid a bond 187 
What bonds are void in their creation 
| 188 


For uſurious bonds, ſee Uſury. 

For bonds given for fale of offices, 
ſee Offices. 7 

For ſimoniacal bonds, ſee Simony, 

What bonds are void for a conſidera- 


tion malum in ſe 193 
Bonds given as fremia pudicitiæ 
are good in law 194 


Vid. J. rade, Marriage, evidence. 


Bonds limiting the exerciſe of any 
legal powers are void 190 
Bonds given for money lent to be ap- 
piled to illegal uſes are good 199 
Aliter if given for a debt ariſing from 
an illegal tranſaction between the 
parties themſelves ib. 
Bonds conditioning for the perform 
ance of an agreement which is con- 
trary to law are void ib. 
What bonds are good or void where 
the condition is impoſſible 200 
The extent of the bond as to perſons 
or things limited to the condition 


| 7 217 
Either heir or executor may be ſued 
on a bond 218 


When money is to be paid on a bond 
at different times when it can be 
ſued 226 

An adminiſtrator is liable in the bond 


does the day is material 138 
es Ngo to declare againſt the acceptor | 
nt 15 10 Bl cf a bill of exchange "2 

aut of limitations a bar againſt | 
de mack E bills of exchange 151 

q writs of inquiry in actions on pro- 
= miſſory notes what is to be proved 
led jul e 180 


bey paid by a bankrupt on a bill 
indo!" of exchange after a ſecret act of 


: bankruptcy, is good 118 
ties er will not lie againſt the acceptor 
le of a bill of exchange 42 

4 8 of exchange which have ſome 
” me to run are diſcharged under 


ite inſolvent as 283 


given to the ordinarx 218 
Declaration on a bond ſhould ſtate it 
to be by deed under ſeal 227 
How a breach is to be aſſigned in debt 
on a bond | 228 
Where a particular breach need not 
be aſſigned 230 
How a breach is to be aſſigned on a 
bond in the disjunctive 231 


In what caſes of debt the plaintiff 
muſt go for the exact ſum 232 
When a bond is dated at a certain 


place it muſt be mentioned in the 
declaration 5 233 
The Court will not change the ve- 


1 


nue in debt except under particular 
circumſtances 35 
How to declare on a bond againſt the 
obligor or his heir 240 
How the heir ſhall diſcharge himſelf 
241 
How an executor or adminiſtrator. 
ſhould declare againſt the heir 242 
How to declare againſt an executor 
or adminiſtrator ib. 
How they are to declare 244 
How to declare on a bond to a feme 
before marriage 246 
No parol averment varying the con- 
dition of the bond ſhall be admit- 
ted to be pleaded 247 
Aliter if a matter in writing 248 
How far delivery is eflential to a 
bond ſo as to avoid it by pleading 
249 
Defendant may plead that the nomi- 
nal obligee ef the bond is but truſ- 
tee for another | | ih. 
So he may plead that the condition is 
contrary to law 250 
Under what circumſtances the defen- 
dant may plead non eft factum to 
a bond | 251 
How raſure or non- delivery ſhall 
avoid a bond - 252 
How ſolvit ad diem is to be pleaded 
to debt on a bond 25 
How payment is to be pleaded under 
ſtat. 4 & 5 Ann. c. 16. ib. 
Tender and refuſal Eannot be pleaded 
under this ſtatute 254 
If no intereſt has been paid on a bond 
for 20 years it ſhall be preſumed to 
be ſatisfied ib 
This 4 
ſtrictly againſt the obligor 25 
Edecurion I an old bond muſt be 
proved h 256 
How accord 


pleaded to debt on a bond 260 


One bond is not pleadable in bar of 


another | 262 
What pleas only are good to a bond 
of inJemnity | 264 
Bail bonds cannot be pleaded as a 
ſet off againſt bonds for payment of 
money abſolutely 273 
Except when aſſigned to plaintiff ib. 
What ſhall amount to a releaſe of a 
bond, and how it is to be pleaded: 
| 280 
Of joint and ſeveral bonds 284 


D 


; Penalties under bye-laws are ret 


96 6 preg to be taken | 


and ſatis faction is to be | 


- | tinued, or the plaintiff is noni 


How the heir muſt plead rien, pe) 


. 


deſcent to debt on a bond yy 
In debt on a bond the ſubſcribiy 


witneſs muſt prove the executi 


What are the exceptions to this 2 
In what bonds payment of princigj 
intereſt and coſts ſhall be good un 
der ſtat. 4 & 5 Ann. c. 16, yy 
Bonds payable by inſtalments 2 
within the ſtatute 30 
Of bonds for performance of co 
nants 35 
Difference of ſuch bonds where ih 
penalty is part of the agreemey 
and where it is only in terroren i 
How breach is to be aſſigned on fid 
bond under H. 8. 9. V. 3. y 
Vid. Declaration and Pleadin, 


Book. 
A man's own book of accounts 
not evidence for him 10 
Breach. 


The breach in the declaration ſal 
follow the undertaking 1 


Bye-law. 


verable in aſſumpſit | 
A bye-law ordering impriſonmenth 
non-payment of an aſſeſſment 
contrary to Magna charta, and: 
action of falſe impriſonment | 
by a perſon impriſoned under 


E. 
CcHARTTABLE USES. 


Bonds given to pay money for dl 
ritable uſes on -preſentation io 
living are not ſimoniacal . 


| | Churchnoarden | 


May juſtify an aſſault for turn! 
diſorderly perſon out of church 


Shall have double coſts in A 
_ . againſt them which are diſc 


— | ; Chu 


- 


LN 
25 Church-Yard. 
ribing | | N 
cut mn aſſault demeſne is not a ſufficient 
.. 0 juſtification to an aſſault in a 


| Clerk. | 


Vhere a clerk had embezzled notes 
and money of his maſter's they 


* another under an illegal tranſac- | 
emen tion 1 a 6 
ren i 


Cmmiſſioners 


ſettle any claims for the ſums by 
| them awarded to be due, aſſumpſit 
will lie | : 7 
ommiſſioners to examine witneſſes 


Common. 
\ queſtion on a right of common 


ſumpſit for money paid on a ſup- 
poſed treſpaſs on the common 97 


wy Company. 
my member of any public company is 


Conſideration. 
part, will not ſupport aſſumpſit 89 


| or where it ariſes from an uncon- 
ſcientious demand 93 
Nor where it is frivolous or ground- 


ation of a bond was contrary to 
law 8 250 


Conflable. 


able he may traverſe the place 395 
perſon cannot be impriſoned for 


may be recovered where paſſed to | 


\ pointed by act of parliament to | 


| out of chancery may maintain aſ- | 
ſumpſit for their fees 8 


cannot be tried in an action of aſ- 


ſubject to its bye-laws, and all 
clams under ſuch bye-law are re- 
coverable in aſſumpſit 7] 


here illegal, either wholly or in | 


hen the conſideration is fraudu- | 
lent aſſumpſit will not lie 92 | 


lels, or a nudum pattum ib. 
Ubligee may plead that the conſider- | 


In an action of aſſault againſt a con- 


dot taking on himſelf the office of | 


conſtable without a previous in- 
dictment 414. 
Actions againſt conſtables are to be 
commenced within ſix months after 
the injury done 446 
From*what time the ſix months are 
to be reckoned 


ſtat. 21 Fac. 1. EE 
[The privileges given to conſtables 
are confined to caſes while acting 
in the execution of their office 427 
So it is only while acting in obedi- 


ence to their warrants ib, 
] | So it only extends to torts 428 
Contempt. 


A magiſtrate may commit for any 
contempt ſhewn to him while in 
execution of his office 418 


Contract. 


5 What contracts are good in the caſe 


of ſales | | 114 
When the price of things ſold and 


What contracts are good under the 
ſtatute of frauds | T3 


will not raiſe an implied contract 
to ſupport aſſumpſit 8 
Where a contract conſiſts of man 
parts, the performance of eac 
part will ſupport an action 128 
Conviction, 


Money levied under an illegal con- 


tain an action of covenant 354 
Vid. Fine. | | 


Cofts. i 


In. what caſe a judge may deprive 
| * 5 


: 3 
How to plead and juſtify under the 


delivered can be recovered 12 


When expreſs diflent appears the law 


viction may be recovered back in 


aſſumplit „ 
xy. 
Where a copy of a note is good 
evidence ee ug 
Copyhuld. 


Surrenderee of a copyhold may main- 
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5 


the plaintiff of coſts in aſſumpſit | 
181 | 


Coſts of a nonſuit are recoverable in 
debt 215 
In actions of aſſault where the dama- 
ges are under forty ſhillings the 
plaintiff ſnall have no more coſts 
than damages 400 
What ſhall give full coſts 402 
In what caſes of aſſault the defen- 
dant ſhall have his coſts 403 
Coſts in an action of falſe impriſon- 
ment 429 


Countermand. 


Defendant cannot plead that he coun- 
termanded his promiſe in an action 
of aſſumpſit 148 


Court. 


Where an inferior court gives judg- 
ment in a caſe, where from the 
limits of its juriſdiction the merits 
could not be tried, aſſumpſit will 
lie for the money ſo adjudged 6 

Where an attorney's buſineſs has 
been done in an inferior court he 
need not deliver a bill 9 

Proceſs ſued out of an inferior court 
ſhall prevent the ſtatute of limita- 


tion | 157 
Debt will lie on a judgment of a 
foreign court "SES 
So alſo will aſſumpſit 215 


So either will lie for a ſum recovered 
in a court baron ih. 
Where a perſon has been arreſted by 
roceſs out of a court not having 
juriſdiction, falſe impriſonment 
will lie againſt the plaintiff in that 
action 412 
So where it exceeds its juriſdiction 
| © 

So where it has juriſdiction but the 
proceedings are irregular 414 
How the defendant is to juſtify un- 
der proceſs of a court of limited 
juriſdiction 421 


Courteſy. 


A voluntary courteſy will not ſup- 
port aſſumpſit $7 
What ſhall be deemed a voluntary 
courteſy 


— 


D 


30 
Covenant ſecured by penalty. Vid, 


3 » 
Covenant, 
Lies on an ache bare or deed polt a 


1 
Different kinds of covenant 5 
How covenants may be created zu 
What words make a covenant 3iz 
Difference of covenants in deed and 
law IE 314 
Covenant may lie on a recital of 
deed th, 
Covenant referring to another inſtru. 
ment ſhall be ruled by it 315 
What covenants are void 416 
Where covenants ſhall be diſcharge 


3 

Covenants are to be conſtrued 25 
cording to their ſpirit ib. 
Ate to be taken moſt ſtrongly againf 
the covenantor = th, 
The extent of covenants is to be li. 
mited to. the words in point cf 
time, perſons, and duty 320 
Expreſs covenants qualify thoſe in 
law 32 
How breach of covenant can only be 
committed | th, 
Covenant for quiet enjoyment to 
what it extends if 
Who may commit a breach 32; 
Covenant to ſave harmleſs, how it 
ſhall be broken — ll 
Covenant not to. alien or aſſign, to 
what it ſhall extend _ th, 
Not diſcharged by leſſor's entry ot 
licence given | 327 
Covenant for further aſſurance, hon 
to be made 329 
Not to plough meadow, to what it 
extends | 3 


Penalty. . 
Bonds for performance of covenants, 
Vid. Bond, | 


' Covenants mutual and independent, 


how to be ſued 
Covenants dependent, how 


334 
335 


What covenants ſhall be deemed de- 


pendent or not 336 
When an action lies on mutual co- 
venants and to be performed at the 
ſame time 434 


| Covenants lies for a misfeaſance and 


not for a nonfeaſance 339 


Action lies on covenants in law 


ib. 
What ſhall not be deemed ſo 87 | 


ſing 4 
449 
9 


though there is no act cau 
breach ä 


1 N 


Jon what things andy 2 breach of co- 
venant is aſſignable 341 
at what time only it can be com- 
W mitted 342 
How joint and ſeveral covenants = 
to be conſtrue 


For covenant, againſt * 2 


and heir, 
30 Vid. Aſſignee and Heir. 
of 2 hat perſons only can maintain co- | 


ib. venant 
\ſru- ho muſt take advantage of a cove- | 
315 nant 360 
310 ow far a proviſo or exception in a 
arged covenant 1s to be ſet out 3534 
3 ow breach is to be aſſigned on co- 
| ac- venants in the alternative or de- 
ib. ending on a eontingency 365 
gaink Vid. Declaration and Pleadings. 
ih, 
be 7 | Cranage and | Wharfage. 
nt 0 
320 ranage and wharfage recoverable 
oſe in in aſſumpſit, under what cireum- 
* ſtances | 10 
* 4 ? | 
nt . dee. | 5 
1, ſumpſit will lie for petty cuſtoms | 
33 5 EE” 
10Ww It | 
= D. 
Tn, (0 
17 8 DAMAGES, 
| 
321 WW be plaintiff in affumpſi t ma reco- 
„ how ver leſs damages than he lays in 
329 his declaration, but cannot recover 
what It IM 79 
„ee may give leſs damages than 
, Wd are proved ib. 


Jamages cannot be taken advantage 
of by a ſet-off 272 
le jury in debt on a bond may 


— giye damages beyond the penalty 
307 

ww be damages in covenant for not re- 
ned 4 paring, what they ſhould be 380 
"MM WW far a recovery of damages 1 na 
ual c0- former action of aſſault is a good 
d at „ plea in bar 394 
1 a laintiff in actions of aſſault can re- 
nce an cover but ſingle damages 398 
. 12 ie court may in the caſe of mayhem 
in lau, etcreaſe the damages on 2 view 
zuſing 399 
the 


D F 


349| 


= 


| Debt. 


Debt for what it lies 192 

On what ſimple contracts it will not 

lie 183 

On what {ſpecial contracts it will x 
7 


Vid. Bond, Jute, e | 


&c. 
| Deceit. 


| Money W by deceit is recover- 
able in aſſumpſit = 


Declaration. 


iſt, In Aſumpfet. 


| Where the declaration in aſumpli t 


ſhould aver performance 


Where notice and requeſt mould 54 


_ averred 130 

Not neceſſary in declaring on a 5 

of hand 

Where the day and place mould 4 | 

ſtated in the declaration 76, 

How far plaintiff's right ſhould be 

ſhewn in the declaration 133 

Where performance is averred how 
- ould be ſhe wn to be 4 
e 


| 33 
| Declaration ſhould ſhew for what the 


debt accrued 


How the Sela ſhonld be * 


money lent and advanced 16. 
The breach aſſigned ſhould follow 
the under taking 135 


How to declare on a delivery on a 


day certain ib. 
How to declare on a ſtatute 136 
The day laid in the declaration is not 
material is 
Where it is material 138 


How to declare on an infimul com- 


putaſſent ib. 
How to declare againſt the acceptor 
of a bill of exchange | ib. 
How to declare on caſes under — 
ſtatute of frauds 


How to declare as aflignee of a bank. 
rupe ib, 

How as an executor ib. 

How againſt an executor 140 


2dly, In Debt. 
In declaring on a bond how it —2 
be ſtated 


t in ſuch caſe ppen 
"ig uch caſe muſt appear to oY 


227 
But: a N breach ſhall be aſſi * 228 
What 


1 


1 
What ſhall be deemed a ſingle breach 


| 42 
If the breach is within the condition 
it need not be aſſigned in the words 


of it 230 
Where defendant pleads performance 
plaintiff need not aſſign a be 

F ; 15. 

Exception in the caſe of an awa. 

' 231 
When a bond is in the disjun tive 
how to declare ib. 
How plaintiff muſt declare in debt on 
a contract 232 
How to declare on a bond dated at a 
certain place To 16. 
How plaintiff is to declare in debt for 
rent on a leaſe at will 234 
Miſrecital of a leaſe is fatal 
Ho to declare againſt leſſee or aſſig- 
nee 236—7 
How plaintiff ſhould declare in debt 
on a bail bond 
How in debt for an amercement 238 
When matter of record is to be truly 
alledged and where not 
In declaring on a judgment, where 
the venue is to be laid ib, 
How it is to be declared on 240 
How the declarations on a bond for 


rent and on judgments are to con- 


clude ib. 


How to declare again the contract- 


ing party himſcif or his heir 
240—1 

How againſt executors ard a 
ſtrators 242 
How executors or admizittrators are 
to declare | 243 
How the declaration is to be againſt 
baron and feme 246 
How by or againſt an aſſignee 247 

3dly, In Covenant. AE 
The declaration ſhould ſtate the co- 
venant to be by deed 360 
But the whole deed ſhould not be ſet 
out 361 
Where a general aſſignment of a 
breach is good 361 
How breach of covenant is to be 
aſſigned . 362 
The breach muſt be fully ſet out 363 
How far a proviſo or exception is to 
ſet out EW 36 
Where a covenant is in the alterna- 
tive how a breach is to be aſſigned 


365 


1 1 10 


235 


2237 


239 


EX. 
Breach of covenant by any Perla 
ſhould ſet it out to be by claim 9 
title | | 36 
How far the title 1s to beſet out 30 
If the breach is by a perſon inclul. 
cd in the covenant no title ne 
to be ſet out a 
How far the breach of covenant j 
to be ſtated as it reſped e 


Me ſtating the citrate under whchth BREW 
Covenant eis orougnt is Srror 3h £ 
In covenanis certain there is no - Ob 
portionment | 30 t 
How to declare on joint covenam 5 
| Ih Att 
Where covenant for non paymentd Del 
rent is to be brought wm t 
Where averment of previous pe. 
| formance is neceſſary i. 
4th, In Aſſault, | 
Declaration in aſſault cannot lay te Ae 
offence at different days and tins 0 
37 
The offence ſhould be poſit) 5 
charged: th * 
How to declare for a battery of But 
wife 1 - 
What things plaintiff may lay th 
way of aggravation I 
his 
- Deed. 
How a d--4 ſhall he avoided by pi 
Covenant lies either on a deed i * 
dented or deed poll ny . 
If a perſon is named in the deed bi 
is not a party to it, though 
ſcals it no action lies for or agail 
him ; Vid. / 
No one can maintain covenant ol 
deed to which he is not api 
"5 | 35 
Defeaſance Deviſe 
| 5 of t 
In what caſe a ſubſequent inſtrum! W. 
may operate as a deſeaſance ad 
former deed 3 
Where a defeaſance ſhall be void; 
What deeds ſhall be deemed a de Where 
ſance of one another ; of d 
4 | Where a deed is joint, 2 defea ; ed b 
to one is a defeaſance to all "n pairt 


u ben a defeaſance may be made to 
for life | 


a leaſe for years and when 


WA covenant in one indenture is only 
leadable in bar of a covenant when | 


it is intended to operate as a de- 
feaſance 


Delivery. 


What 8 of the delivery of 
os | 


goods is ſufficient | 
Obligor of a bond cannot plead that 


made to obligor himſelf 248 
Aliter as an eſcrow to a ſtranger 249 


Delivery of the bond to be proved by 
the ſubſcribing witneſs 300 


A depoſit made by a purchaſer at a 
good title is not made out, or 
circumſtances _ II 

But he ſhall only recover his depoſit 
with intereſt, not any damages for 
the ſuppoſed loſs of a bargain ib. 

In what caſe vendee ſhall forfeit his 
his depoſit | — 3 

Deputy. 


What bond only a deputy to an of- 
kice can make to his principal 191 


Deva ſtavit, 
Vid. Adminiſtrator, Executor, Aſſets. 
1 
W. & M. c. 14 287 
| Dilapidations. 
Where an incumbent 15 been guilty 


of dilapidations, the ſum expend- 
ed by his ſucceſſor in neceſſary re- 


373] 


the delivery was conditional when | 


ale is recoverable in aſſumpſit if | 


where there is a concealment of | 


X. 


Diſcontinuance. 
A plea not anſwering to the whole is 
a diſcontinuance 147 


Levied by diftreſs is a bad plea to an 
action of covenant for rent arrear 


378 
Bonds made under Aurel are void 
5 185 


What circumſtances of arreſt ſhall be 
deemed dureſs 18; 
Dureſs ſhall only avoid the» bond as 
to the principal not as to the ſurety 
- CCF 


EARNEST. 

How far earneft binds a bargain 15 

The earneſt is to be deemed as part 
of the price e 


Ejedment. 


The meſne profits aſter a i ; in 


ejectment cannot be recovered in 
an action of aſſumpſit 88 
Tenant on whom an ejectment is 
ſerved muſt give his landlord no- 
tice under a penalty of three years 
rent | . 204 


8 „ 5 A wager on the event of an elektion 
Deviſee of lands is liable to the debts | 
of the deviſor under ſtatute 3 & 4 | 


how far it is recoverable in an ac- 
tion of aſſumpſit =. 6 


Elegit. 


| Fees for executing an elegit are reco- 


verable in aſſumpſit 224 
Tenant by elegit may maintain an 
action of coyenant 353 


pairs is recoverable in aſſumpſit 8% ; 


E mbez2lement, 


Embezzlement. 


Money or notes embezzled are reco- 
verable by action of aſſumpſit 5 


Entry and Eviction. 


Entry and eviction from the whole or 
a part is a good plea in debt for 
rent | > 267 

But a mere entry without eviction is 
not a good plea 268 

How to be pleaded ib. 

On nil debet pleaded, entry and evic- 
tion may be given in evidence 


| | 305 

Entry and eviction how to be pleaded 
in bar to an action of covenant 

| | 375 


| | 3 
A. mere entry not ſufficient 376 | 


Error. 


A writ of error in an action of falſe 
impriſonment, how far it is amend- 
able under ſtat. 5 Geo. 1. c. 13. 

Rt 429 


Eſcape. 


Debt lies againſt a ſheriff for an eſ- 
cape of a perſon in his cuſtody 


224 | 


What ſhall be an eſcape ſufficient to 
charge him e 
Declaration in debt for an eſcape 
need not ſay frout patet per recor- 

dum 238 
How executors may declare in debt 

againſt a ſheriff for an eſcape 244 
What is a good plea for a ſheriff to 
_ debt on an eſcape 


Eſcheat. : 


The lord by eſcheat cannot ſue in an 
action of covenant 


Ss Eſcrow, 
When a bond ſhall be taken as an 


eſcrow, and how to be pleaded 
; 249 


270| 


1 N W W 


Ewidenc Co 


iſt. In Aſumpfit. 

When an action will afford an Oper. 
ing to indecent evidence it ſhall yy 
lie = . 


| How far a ſpecial agreement in 2 


ſumpſit mult be proved 10 
The evidence muſt prove the agr. 
ment expreſsly as laid 10 
But if plaintiff fails in the ſpecy 
agreement he may go into ej. 
dence of the general counts 14 
On an inſimul computaſſent the en 


ſum need not be proved I 
| Evidence of goods fold. 


Vid. S. 
Book. 8 
Preſumption good evidence in i. 
ſumpſit, in what caſe 14 
Where a copy of a note is evident 
| | il 
What defendant may give in ei. 
dence under the general iſſue 1 
2dly. In Debt, 
How far averments in the declaratior 
are to be proved _ _ 
How far a leaſe made by an attome 
is evidence J 
What evidence is good under ln, 
adminiftravit 303353 


What evidence is good under nil a 


bet 3%; 
zdly. In Aſault. 8 
In an action of aſſault the plaintif 

cannot give in evidence a con 

tion on an indictment for the ſan 

cauſe | 356 
How far the day is material = 
Difference of what may be given n 

evidence on ſon afſault dent 
and on not guilty 397 
Athly. In Falſe Impri ſonment. 
Under the replication of 4% 11! 

fua propria no new matter is 20. 

miſſible evidence | 420 


Bonds given for withholding d 


evidence are illegal and void 19! 


| 5th. In Adultery, Vid. Adultery. 
35+F.-. 


Executors. 


| Aſſumpſit lies againſt them on ! 


promiſe of the teſtator 110 
They may maintain aſſumpſit # 
RES | A proml 


Executor may 


1 


A promiſe to the teſtator is not ad- 
miſſible evidence when an executor 
declares on a promiſe made to him- 
ſelf Zr. WY 

An executor cannot join in the ſame 
action a demand in his own right 
and as executor 140 

In declaring againſt an executor the 
geclaration need not ſtate aſſets 16. 


Ds An executor may be ſued on a bond | 


of his teſtator's 218 
Executors not chargeable farther than 
they have aſſets, except they plead 

a falſe plea | 219 
Executors may aſſign a term, and 
are not chargeable for rent after 
aſſignment | — 227 
declare againſt an 
heir on a bond of his anceſtor's 
p „ 242 

Where the action againſt an executor 
may be in the debet, and where in 
the debet and detinet 243 
Where the action is to be brought 
ſuggeſting a devaſiavit - ib, 
Executors may bring an action before 


probate, but cannot declare till af- | 
= 98 15. 


How they are to declare 244 
What the declaration by the execu- 
tor of an executor ſhould ſtate 
| Go 245 
Executors may either plead or give a 
retainer in evidence 288 
Executor may retain where a _ 
N ib. 
An executor de ſon tort eannot retain 
289 
What ſhall make a man executor de 
Jon tort | 3 90 
In what order an executor is to pay 
debts 1 £4 


ib. | 
In what caſe an executor ſhall be lia- 


ble out of his own eſtate 291 
Not chargeable without notice 292 
In debts of the ſame degree, what 

ſhall create a priority of demand 


=p | ib. | 
What payments are firſt to be allow- | 


ed to an executor _ 293 
ln what manner he is to plead pay- 
ments | | 294 
What is an admiſſion of aſſets, and 
what not | 295 


How adminiſtration is to be granted | 


5 * x 


Where bonds are bona notabilia, and 
where debts by ſimple contract 16. 
How long adminiſtration durante 
minore etate of an adminiſtrator, 
and how long of an executor ſhall 
ſubſiſt . 297 
Plene adminiſtravit admits defen- 
dant to be executor ib, 
Under the plea of ne unques executor, 
what may be given in evidence 
| SE 298 
How that defendant is not executor, 
but adminiſtrator is to be pleaded 
| 2 

How far the inventory delivered = 
the ſpiritual court is evidence 302 
After a judgment of aſſets quands 
acciderint, plaintiff in a future ac- 
tion ſhall not be allowed to give 
in evidence aſſets in defendant's 
hands at the time of the firſt judg- 
ment | | 303 
Plene adminiſtrauit admits the debt 
in an action of debt, aliter in aſ- 
ſumpſit | ib. 
An executor ſhall not be injured by 
the relation to the firſt day of term 
in caſes of payments made by him 


| | | 305 
Upon flene adminifiravit what ſhall 
be evidence 305—306 


Upon plene adminiflravit, if the jury 


find aſſets, they muſt find the va- 


M77: — 408 
What covenants the executor may 
take advantage of 355—6. 


By what coyenants an executor or 
adminiſtrator is bound 357 
May be declared againſt either as 
ſuch or as aſſignee 1b. 
Covenants merely perſonal extend 
only to executors or adminiſtrators 


5 | ib. 
Executors can only be arreſted on 
ſuggeſting a devaſiauit 406 


Vid. Declaration and Pleading. 
Extent. 


On rien per diſcent pleaded the heir 
may give in evidence an extent on 
a bond owing by his anceſtor to 
the king 287 


where there are bona notabilia in 
different dioceſes | 


296 


Extor lion. 


Extortien. 


Money obtained by extortion or im- 


poſition is recoverable in aſſumpſit | 


Money claimed for doing what 2 
was the party's duty to do with- 
out reward is extortion, and ſo is 
not recoverable in aſſumpſit 


F. 


FACTOR 


May maintain an action for the price 
of the goods of others which he 
has fold 107 


So he is liable for the price of goods 


bought by him for others ib, 
'The owner may ſtop the price of his 
goods fold by a factor in the hands 
of the buyer 108 
In what caſes the factor ſhall be lia- 
ble to the loſſes on goods of others 


fold by him | | 109 
How far the factor has a lien on the 
goods conſigned to him ib. 


He may be a witneſs both for buyer 
and ſeller ä 


Fees. 


The fees due for any office or em- 
ployment are recoverable in aſ- 
fompfit 8 

Sheriff," fees for executing writs are 
recoverable by action of debt 224 

How fheriffs' fees are ſettled by ſtat. 

29. Eliz. c. 5. 22 5 

To what caſes the ſtatute extends 


Fiction. 


Fiction of reference to the firſt day 
of term ſhall not prevent the ſta- 
tute of limitations from attaching 

160 

Executors and adminiſtrators ſhall 
be allowed all fair payments made 
before the bill filed, notwithſtand- 
ing the reference to the firſt day of 
term 


91 


| 


* 


304 | 


X. 


Heri Facaas, 


If a ſheriff levies money on a f. fe, 
and does not pay it over to the 
plaintiff in the action, it may be 
recovered in aſſumpſit 85 

So debt will lie for it 222 

And to an action of debt for it the 
ſheriff may plead nil debet before 
he has returned the writ, but can- 
not when he has returned it 276 


Fine. 


A fine due on the admiſſion to x 
copyhold eſtate is recoverable 
againſt an infant by action of af- - 
ſumpſit * 


Foreign Country. 


Debt or aſſumpſit will lie on a judg- 
meu of a foreign court of juſtice 
g . . ol o 314 

For injuries committed in foreign 
countries an action lies in Ess- 
land 416 


Foreign Attachment, 
Vid. Attachment. 
Frauds. 


Statute of frauds 29 Car. 2. c. 3. in 
what caſes it requires a note in 
writing Ee 98 

To what caſes the clauſe reſpecting 
an undertaking for the debt of 
another extends 99 

ConſtruRion on the clauſe requiring 

a note in writing on agreements in 
conſideration of marriage 102 

—— on that clauſe reſpecting ſale of 
lands | ib. 

On aan not to be performed 
within the year 103 

Aſſumpſit will not lie on a fraudu- 


lent tranſaction 92 
Freight. 
In what caſe it is due 114 


GAMING: 


G, 
GAMING. 


A note or bill given for money won 


or lent knowingly to game with 
is not recoverable even in the 
hands of a fair indorſee 26 
Money lent to game with, but with 
out any ſecurity, is recoverable in 
aſſumpſit „„ of 
How the ſtatute of gaming is to be 
pleaded to debt on a bond 


Suaoler 


May reaſonably correct his priſo- 
ners, and ſo juſtify an aſſault 388 


Goods Sold, 
Vid. Delivery and $/op- Book, 


H. 
HEIR 


Liable to debt on a bond of his an- 


ceſtor 218 


How ſuch bond ſhould be declared 


3 E 240 
May diſcharge himſelf by ſhewing 
241 | 
| Should be charged as lineal or cel- 


that he had no aſſets 


lateral heir, according as he is 


executor or adminiſtrator 242 


How the heir is to plead rien per | 


diſcent under ſtat. 3 & 4 V. M. 
. 14. | 285 


What he may give in evidence under | 
286 | 
How to ſue heir and deviſee jointly 


riens per diſcent 


| 287 
In what caſes the heir ſhall be in by 


deſcent | 16. 
In what caſes the heir may ſue on a 


covenant _ 355 
The heir may recover for a damage 
done to the premiſes in his anceſ- 

tor's time 6 


3 35 
To what amount he ſhall recover 76. | 


251 


| Aliter when the declaration is by an | 


þ 


. 
IMPRISONMENT. 


In what caſes falſe impriſonment will 
lie 404 
When perſons not liable are arreſted 


. | ib. 

Ha. . | 
When the proceſs is void 409 
Where it is irregular or informal 16. 
Or where filled up without proper 
authority 410 


| Or where the court or magiſtrate ex- 


ceeds, or have no juriſdiction, in 
all theſe caſes falſe impriſonment _ 
lies * 412 
Falſe impriſonment lies for a ſubſe- 
quent oppreſſion or cruelty, though 
the firſt arreſt was lawful 415 
What the plaintiff can give in evi- 
dence in this action 420 
When this action is brought againſt 
many they may ſever in their de- 
fence -:.:- SC 
In juſtifying under proceſs of court, 
| what muſt be ſhewn | 422 
What damages can be given, and 
how the jury may ſever them 428 


Indemnity. 


A perſon induced ignorantly to act 
legally by another may recover 
againſt him on his promiſe to in- 
demnify g1 

What 1s a good plea to a bond of 
indemnity 3 Ybg 


Indictment. 


If a defendant to an indictment for 
an aſſault has confeſſed it, he cay- 
not afterwards plead not guilty 
to an action for the ſame aſſault 
2 
A conviction on an m 
cannot be given in evidence on an 
action for the ſame aſſault 396 


Infant. 
Money paid for a debt contracted 


during infancy and not for neceſ- 


VVV 


faries 1s not recoverable back in 


aſſumpſit 95 
In an action againſt an infant a count 


in the declaration for an account 


ſtated is bad 152 
Infants during minority may bring 
actions by their guardians 152 
Infancy may be given in evidence 
under the general iſſue of Non. Aſſt. 


169 


To what demands only infants are 

liable ib. 
What are neceſſaries to an infant 
| | 170 


What is for the benefit of an infant's 


eſtate ſhall be deemed neceſſary 76. 


One cannot lend an infant money 


even to pay for neceſſaries 171 
An infant is not liable for goods fur- 
niſhed to him in the way of his 
trade ib. 
May bind himſelf by a promiſe _ 
his coming of age 73 
In ſuch caſe he muſt be * on 
the ſimple contract | 1b, 
Proof of nonage lies on the infant 
ib. 
All undertakings to an infant for his 
benefit are good 174 
What bonds of an infant are 9 
and what good 
How far infancy is pleadable to debt 
for rent 269 
Infancy is a good plea in an action 
oi covenant 378 


Inquiry. 


In 3 on a ſale of goods on a 
writ of inquiry defendant ſhall not 
be allowed to go into evidence of 
fraud in the ſale 

In a writ of inquiry on a promiſſory 
note, what muſt be proved 16. 

What damages may be given on a 
proteſted bill of exchange on a writ 
of inquiry | 16, 

In what caſes on a writ of inquiry 
the plaintiff 'ſhall have intereſt 

181 

What notice is neceſſary of executing 

a writ of inquiry ib. 


Inſolvent. 


How defendant is to plead a diſcharge 


180 


| under the inſolvent debtors 28 

| 176 
What ſuch aRts uſual enact tz 
How they are to be conſtrued itz. 
What debts are thereby a 


How to be pleaded to an action 4 
debt 283 
To what the certificate 1 is evidence 
th, 


In ſtalment, Vid. Bond. 
Inſurance. — 


What policies of inſurance are goed 
under ſtat. 19 Geo. 2. c. 37. 59 
What policies are void by Rat. 14. 
Geo. 3. 61 
How meſes: ao: to be made on bot- 
tomry or reſpondentia under the 
ſtat. 19 Geo. 2. c. 37. 61 

' How policies are to be under-written 
for agents under ſtat. 25 Geo. 3. c. 
44. | 61 
What intereſt the inſured muſt have 
| at the time of the loſs 63 
The deſtination of the ſhip mult be 
mentioned th, 
How the repreſentation 1 is to be taken 
on a policy 65 
Falſe repreſentation ſhall a a po- 
licy ; 64 
How a warranty differs from a repre- 
| ſentation 66 


How a warranty is to be take 
66—7 


| How far a concealment of circum- 


| ſtances ſhall avoid a policy 68 
What circumſtances the inſured 
ſhould make known to the under- 
writer 69 
What the under-writer is n to 
know 
How far the courſe of trade ſhall Kh 
vern the conſtruction of policy 
ib. 
How far deviation ſhall avoid a po- 
licy 71 
What deviations are as 73 
Conſtructions on policies =, 
oe N caſes the inſured may * 
on 


Vas what time the loſs muſt Th 


to charge the inſurer 


To what loſſes only he is liable bo 
Wha 


cutic 


low JE 


to be 


N 


1 


What ſhall diſcharge the inſurer 81 
By what rule loſſes are ſettled on a 


76 ; ; 
$1 valued policy _ 1b. 
ib. What is e in the maſter ib. 
ed What is neceſſary to conſtitute bar- 
ih, ratry RO 82 
of In what caſes the premium may be 
$3 apportioned 5 83 


; What proof of a loſs is ſufficient 


Plaintiff may declare for a total, but 
recover for a partial loſs 179 


Intereſt. 


in damages on a writ of inquiry 
„ e 1281 


61 | N 
bots Inventory. 
61 of an executor or adminiſtrator how | 


far it is evidence 302 


4: C, | : 
have 0 
bz What may be given in evidence un- 
{t be der the general iſſue in aſſumpſit 
ib. | 276 
aken | 
bs 
a po- , 
J 
epre- F 3 
66 JOINT and SEVERAL. 
taken * | 
6—7 n aſſumpſit againſt ſeveral, a joint | 
_ debt or contract muſt be proved 


| | 142 
n the caſe of a joint and ſeveral 


. note, payment of intereſt by one 
69 hall prevent the ſtatute of limita- 
nd to tions from running in favour of 
71 others 156 
II go- d. Partners, _ 
oo vint bonds how they muſt be ſued 
10, | : 28 
a po- fope only is ſued, he muſt plead * 
7¹ abatement | 5 
73 n bonds made to more than one, all 
78 muſt join in the action ib. 
aban- there is judgment againſt two, and 
77 one dies, plaintiff may have exe- | 
zappen Why <ution againſt the other 310 
gs joint and ſeveral covenants are 
e 0 tobe conſtrueg 343 


ia what caſes intereſt ſhall be given 


-D 


146 | 


What coſt they ſhall have if 


Action muſt be brought 


ö 


5 
Where joint covenants are to be taken 
ſeparately | 343 
In joint and ſeveral covenants how a 
breach may be aſſigned 345 
In joint and ſeveral covenants defea- 
ſance to one 1s a defeaſance to all 

| | ib, 

If a battery has been done by ſeve- 
ral, the action may be brought ei- 
ther jointly or ſeverally 1 


Judge. 
No action will lie againſt a judge of 


a court of record for any thing 
done in execution of his office, or 


for any miſtake of judgment 405 
8 Judgment. : 


| A judgment in one perſonal action is 


a good bar to another action for 
the ſame cauſe 175 


| Debt lies on a judgment of the ſupe- | 


rior court 213 
But the judgment muſt be entire and 

undiſcharged 214 
Debt lies on a judgment of a foreign 

oo OD * ib. 
How to declare in debt on a judg- 


ment 238—239 
Nu kiel record is the proper plea to 
debt on a judgment 270 
 Furiſdifion, 


A juſtification under a proceſs f 
courts of limited juriſdiction ſhould 


| ſhew the extent of their juriſdiftion 


| 421 

Juſtice of Peace. 

May plead the general iſſue and give 

the ſpecial matter in evidence on 
actions of aſſault 396 
the 
plaintiff diſcontinues or is nonſuit 

5 | 402 
Actions againſt them muſt be laid in 
the property county 424 


No action ſhall be brought againſt 


him without notice, and he my 
tender amends | ib, 
within _— 


months after the offence done 
et How 


How a conſtable may juſtify under 
the warrant of a juſtice of peace 
. 425 

How a juſtice of peace may plead 
tender of amends 426 


Statute only extends to what is done 


in execution of his office ib. 
He is obliged to ſhew the regularity 
of his proceedings | ib. 


Tuſtification. | 


Juſtification of a battery muſt be al- 
ways proved and cannot be given 
in evidence on the general iſſue 

: 2 

How it is to be pleaded . 

Juſtification under returnable proceſs 
muſt ſhew that it was returned 


422 
: 
LEASE. 
If a leaſe is made by an attorney how 
it ſhould be executed 302 
The words conceſi & demiſi in a leaſe 
has a title 


Vid. Rent. 


* 


314 


Legacy. 


Aſſumpſit lies againſt an executor or 
adminiſtrator for a legacy, if he 
has aſſets 85 

A legacy left to a bankrupt after his 
certificate ſigned by his creditors 
and the commiſſioners, but before 
its allowance by the. chancellor, 
belongs to the aflignees 118 


Lien. | 


A factor has a lien on goods con- 
ſigned to him for the balance of a 
general account . 109 
For repairs done to a ſhip in England 
there is no lien againſt the ſhip 111 


Limitation, flatute of. 


Six years is the limitation of actions 
150 


aſſumpſit 


TE M 


E * 


Againſt what demands it runs ij, 
Accounts current among merchants 
how far excepted 


I 
How far the rights of infants, fon 


covert, perſons inſane or beyond 
ſeas, are ſaved 157 
Plaintiff is not barred by reaſon of 
his own, or of the defendant's ah. 
ſence beyond ſeas | 153 
What ſhall be deemed an abſence 
beyond ſeas | th, 
How far an executor is bound by the 
ſtatute 154 
What ſhall prevent the ſtatute fron 
being a bar 135 
What kind of promiſe or acknoy. 
ledgment of the debt ſhall prevent 
the ſtatute from being a bar 136 
Suing out what procets ſhall prevent 


the ſtatute | 15 
How the proceſs muſt be continued 
| 155 


Plaintiff ſhall not be barred by any 
fiction of reference to the firſt day 
of term 3 100 

In caſe of judgment being arreſted « 
reverſed, plaintiff may bring a nes 
action within the year 161 


” ; Where the cauſe of action ariſes fron 
import a covenant in law that leflor | 


an executory contract, how tie 
ſtatute is to be pleaded th 


| Where money is to be recovered bac 


from what time the ſtatute begin 
to run 8 ; 161 
Twenty years non-payment of i 
eel is a limitation to a bond 24 
This plea ſhould be taken ſtrici) 
255 

What ſhall prevent the limitation 
from taking place 3 
The ſtatute of imitation extends not 
to debt reſerved by indenture 26 
Nor to debt on matters of record i 


| The ſtatute may be given in evidenc! 


on nil debet pleaded to debt for 
rent | 30% 


Actions of aſſault muſt be ſued with 


four years | -.--M 

So muſt actions of falſe 1 
4 

Actions againſt juſtices of the pe 

and conſtables muſt be brought 

within ſix months after the ob 
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35 


| London, 


woman who trades is ſuable as a 
feme ſole 126 

By the cuſtom ſimple contract debts 
from one trader to another rank as 
ſpecialty | 


| 294 
= An apprentice may be aſſigned in 


London, but the aſſignee cannot 
maintain covenant on the indenture | 
of apprenticeſhip 


355 
Lottery. 


Bills and money embezzled By a 
clerk and paid away in illegal in- 


ſurances in the lottery, may be re- | 


covered in aſſumpſit by the maſter 
85 6 
If a lottery office Keeper pays money 
on account of an illegal policy in 
the lottery, he ſhall not be allowed 
to recover it back 5 5 


M. 
MARRIAGE. 
What promiſes in conſideration of 


marriage are within the ſtatute of 
frauds 


102 
Bonds in reſtraint of marriage are 
void VC 


Bonds given to procure a marriage or 
in the nature of marriage brokage 


bonds are void ib. 


Maſter and Servant. 


How far the maſter is liable for 4 bee | 


contracted by his ſervant 114 
The ſervant is not liable for debts 
tor goods furniſhed on account of 
the maſter _ | ib. 
A malter cannot juſtify an aſſault in 
defence of his ſervant 387 
maſter may reaſonably correct his 
ſervant or apprentice 388 
low a ſervant muſt plead to an aſ- 
fault in defence of his maſter 393 


the cuſtom of London a married 


x. 


ü Mayhem. 


What is a mayhem - 3383 
Mayhem may be juſtified by an * — 
executing the ſentence of a court 
martial 387 
Cannot be juſtified by a ſmall aſſault 
| 38 
Under what circumſtances of ERP. 
the court will encreaſe the damages 
on a view 399 


Merchant. 


How far merchants accounts current 


are within the ſtatute of limitations 
| I;0 


Miſ-recital 


Of a ſtatute where it is the ground 
of the action is fatal 236 
Of a leaſe or demiſe is fatal 233 
In covenant miſ-recital of the eftate 
on which the covenant is placed is 
error 369 
Money lent and advanced how it is 
to be declared on 134 
In caſe of a tender it muſt be paid 
into court 9 166 
In a general action of covenant money 


cannot be paid into court 379 
Vid. Payment. 


Mort gagee. 
Mortgagee is not ſuable as aſſignee 


where he has never been in poſ- 
ſeſſion „ 


N. 
NIL DEBET. 


May be pleaded to debt for rent 266 

Payment of the laſt gale of rent, diſ- 
charges all former ones and is evi- 
dence under ml debet ib. 


Levied by diſtreſs is alſo good evi- 


dence under it ib. 
| | Where 


1 N 


Where a ſheriff has levied money on 
a fi. fa. but not returned the writ, 


he may plead nil debet, aliter it he 
275 


has returned the writ 


- Nil habuit in Tenementis 


Cannot be pleaded to debt reſerved | 


on a deed 265 
Nor any thing tantamount to mi hab. 
in tenem. be given in evidence un- 
der nil debet 266 
Cannot be pleaded to an action cove- 
nant, nor any thing tantamount 
to it 74 


Non eff factum. 


Under what circnmſtances it may be 


pleaded to debt on a bond 251 
May be pleaded to debt for rent 266 
May be pleaded to an action of cove- 

, nant 5 375 
But under it leſſor's title cannot be 
impeached 


Non dimiſit 


Cannot be pleaded to debt for rent 


265 


reſerved hy indenture 
Mon ſuit. 


Coſts of a nonſuit recoverable in 
debt 


Notes. 
Vid. Bill. 
Nul tiel record 


Is a good plea to debt on a judgment 


| | 270 
So it is a good plea to debt againſt a 
ſheriff on an eſcape ib. 
. 
OFFICE. 


Aſſumpſit founded on a contract for 

the ſale of an office is void 90 
Bonds given for the ſale of offices are 
void 191 


D 


ib. | 


215 


| Execution may be ſued out againt 


E X. 
How far ſuch bonds may be good ij 
Where certain powers or rights be. 

long to an office they cannot'be jj. 


mited or confined by the bond 19 
| Officer 


May juſtify under the ſentence of a 
court martial to an action of aſſay} 


| 3 3 
The commanding officers in the — 
or navy may put any of their in. 
ferior officers into confinement 31 
But for uſing ſuch power cruelly u 
oppreſſively an action of falſe in- 
priſonment will lie 415 


1 Overſeer. 


Overſeers of the poor are office 
within ſtat, 24 G. 2. c. 44. 41 
Shall have double coſts in action 
againſt them where the plaintiff i 
non: ſuited or diſcontinues 40 


PARENT AND CHILD, n 


A parent may juſtify an aſſault i 
defence of his child 150 


Partner. 


What is neceſſary to conſtitutea part 
nerſhip 15 
How partners ſhould ſue and be ſued 


116 tere 


one partner for a debt due by tit 
partnerſhip re coo 
If one partner is out of the kingdon 
he need not be joined  # 
Where a perſon relies on the faith 
ſeveral partners though one of! 


is concerned all ſhall be — 
| 14 


Party. 


No one can maintain aſſumpſit on 1 
agreement to which he is not 3 


t | 10 
mo 4  Excepiio 


1 


xception where the undertaking is 


VV 


child | 5 3 

7) one can ſue on an indenture to 

which he is not a 2 359 

difference in the caſe of a deed pop 
LF 


„ 


ho ſhall be deemed a party 0% 
5 ib. 


3b deed, and who not 
army Og | 
Ir m- | Payment. | 
t 419 IP 5 8 
ly hat payments to a bankrupt are 
& good fer a ſecret act of bankrupt- 
415 Ney 7 55 118 
ow payment 1s to be pleaded in aſ 
ſumpſit a 149 
ow defendant is to pay money into | 
fficen court in an action of aſſump it 168 
ex ow defendant may plead payment | 
action of a bond before or after the day, 
ntiff u under ſtat. 4, & 5 Ann 253 
4% who pays money ſhall have a 
right to direct to what it ſhall be 
applied 257 
ference in this reſpe& between law 
and equity 258 
| ow the fund out of which the pay 
D. ment is made ſhall direct its appro- 
priation 261 
av]t ut covenant, money cannot be paid 
155 into court 5 | 3179 
Peer. 
a pen. here the principal becomes a peer 
1n ſo that he cannot be ſurrendered by 
be ſued dis bail, an exoneretur ſhall be en- 
116 tcred on the bail-piece 211 
| agank | 
by the | Penalty, 
117 | 
cingdon Wi bere a covenant is ſecured by a pe- 
i. a, debt or covenant lies on it 
faith of 330 
ne on)! e erence where the penalty is as a 
charge Neompenſation or in terrorem 331 


debt on a bond for performance 
f covenants, the jury ſhall aſſeſs 
the damages for each breach 323 
here there is a judgment on demur- 
ft on ver, how the judgment ſhall be 76. 


10j 5 Performance 


to be pleaded in covenant 372 


to the father for the benefit of a 


1 


„ Minding: 
iſt In Aſumpſit : 
The plea in aſſumpſit ſhould anſwer 

to the promiſe laid in the declara- 


What matter muſt always be pleaded 


under the general iſſue 148 

Vid. Accord, Attachment, Alienage, 
Bankrupt, Infancy, Inſolvent, 
Fudgment, Limitation, Payment, 
and Releaſe. _ 5 

zdly, In debt. | | 

No parol averment varying the con- 


bar | 247 
In what caſe obligor may plead that 
it was delivered conditionally or as 
an eſcrow | 249 
Defendant may ous that the con- 


dition 1s illega 250 


Vid. Accord, Attachment, Entry, 
Limitation, Inſolvent, Nil habuit 
in ienem. Non dimiſit, Nil debet, 
Nul tiel record, Riens en arrere, 
Retainer, Office, Set-off, Releaſe. 

zdly, In Covenant. - 


be pleaded in bar to a covenant in 
another e | ib, 

Aliter where they are the ſame inden- 
ture | 


may be pleaded. 955 
, 


Vid. Accord, Bankrupt, Diftr 
Entry. Infancy, Nil habuit in 


tenem, Tender and Keleaſe. 
4th, In Aſſault. | 


tion and to every part of it 147 


and what may he given in evidence 


dition of a bond can be pleaded in 


What pleas defendant may plead 
double under the ſtatute 265 


How performance is to be pleaded 
5 | 373 
| A covenant in one indenture cannot 


| „ 
What double pleas under the ſtat. 


A juſtification in aſſault muſt always 


be pleaded 392 
How a ſervant muſt juſtify in defence 
of his maſter 393 
How in aſſault huſband and wife are 
to plead 394 
How a former recovery of damages 
1s to be pleaded ib, 
How to juſtify under a writ to the 

_ ſheriff 395 
Place cannot be traverſed ib. 


* 
ö 1 


1 N 


Athly, In falſe impriſonment. 

If the action is brought againſt an 
officer and another, they may ſever 
in their defence 421 

How to juſtify under proceſs of 
courts of inferior juriſdiction ib. 


ble or not 


| 422 
The place not traverſable 


423 


Vid. Limitation, Juſtice of Peace and 


Conflable, Abatement, 
Pledge. 


Money lent is recoverable in aſſumpſit 


though the party has taken a pledge 
for his ſecurity V 


Pur. 
Vid, Overſeer. 
Preſumption. 
If no intereſt has been paid on a bond 


for 20 years, it ſhall be preſumed 
to be ſatisfied 254 


What ſhall obviate the preſumption 


256 

Where a ſhip has been captured as 
prize, falſe impriſonment will not 
lie by the mariners againſt the cap- 
tors 419 


Probate. 


Executor may bring actions before 


probate, but cannot declare till 
after 2 


43 
If the probate is loſt the exemplifica- 


tion is good evidence ih. 
Where there are bona notabilia in 


different places, how adminiſtration | 
296 | 


is to he granted 9 
Where bonds are bona notabilia, and 
where notes and debts os ' 
What probate is void and what is 


voidable 1 


Proceſs. 


If there is a juſtification under pro- 


* 


ceſs it muſt ſhew that it vas . 


turned 42 


Profert. 


Where an executor or adminiſtra 
How to juſtify under proceſs returna- | 


indorſes a bill or nate, indorſee i; 
not called on for profert of the let. 


ters of adminiſtration 138 
In declaring on a bond profert muſ 
always be made 227 


Within what time 


22 
| In declaring as aſſignee of the het 


no profert of the aſſignment is ne. 


ceſſary | 23} 

In declaring in covenant a profert i 

always neceſlary "= oi 
Proviſo, 


Where there is a proviſo in a dee 
defeating a covenant it need not be 
ſet out in the declaration but d. 

fendant be left to plead it 36 

Aliter, where it is an exception and 
part of the covenant ih 


R. 
Argueft tes 
RA SURE 
Shall avoid a deed in what caſes 25 


Receiver 


Under the court of chancery mij 


give notice to a tenant to quit an 
ſo ſubje& the tenant to an action 
for double rent 254 


Recital. 


Covenant will lie on the recital in! 
deed 5 Ju 


Recognixance. 


' Debt lies on a recognizance made i 


6. ol 


purſuance of ſtat, 23 H. * 


where taken in chancery | 
If a recognizance is payable at ro 
days after the firſt day of pay) 
conuſee may haye execution . 


variance is fata! 239 
How recognizance in C. B. and K. B. 


differ : 45 : | ib. 
For recognizance of bail. Vid. Bail. 


8 Necord. 


on what matters of record debt lies 

| . — 204 
Where a record is to be truly al- 
M—_ 238 
How the declaration is to conclude 
on matters of record 2340 


0 Releaſe. 


Where a releaſe is a good plea in aſ- 
ſumpſit | 176 
May be given in evidence under the 
general iſſue uy 177 
How a releaſe of all actions ſhall 
operate 5 280 
How a releaſe of all demands in ac- 
tions of debt „„ 


one is a releaſe to all 281 
Covenant not to ſue ſhall not operate 
as a releaſe ib. 
A releaſe muſt always be pleaded 76. 
What releaſe to bail ſhall be goed 
85 282 

What releaſe ſhall diſcharge a cove- 
nant and what not 376 
How a releaſe muſt be pleaded 377 
At what time a covenant may be re- 
leaſed my 


$ 251 


7 m 
uit and 
| ation 

204 


Rent. 
Rent due to tenant for life who dies 


before it is payable ſhall be appor- 
tioned and recoverable by his exe- 


cutors or adminiſtrators 19] 


ital in! 


he caſe is the ſame of tenant in tail 
* 


| 20 
ent is recoverable againſt an infant 
while in poſſeſſion 170 
rears of a freehold rent were not 
| Tecoverahle at common law 201 
Pow recoverable under ſtat. 32 H. 8. 
c. 37. 
Vent payable by tenant for years, at 
vill or at ſufferance recoverable 
action of debt 


made in 
: 6. of 

110 
t ſereril 
aymen, 
n © 


4: N Þ 


In declaring on a recognizance any | 


Acceptance of rent due at a later 


i In the caſe of joint bonds a releaſe to | 


ment of them 
Where covenant for non-payment of 


202 | 


203 


Tenant after notice to quit ſhall for- 


feit double rent 203 
Who may give notice ib. 
How notice is to be given ib. 


On what holding the action may be 


maintained 204 
Tenants not giving notice to their 
| landlords of ejectments ſerved on 

them, forfeit treble rent ib, 
How to declare in debt for rent 235 
The leaſe ſhould be truly recited 236 
Where debt for rent muſt be brought 

| 16. 
What pleas are good in debt for rent 
| | 266 
day 
diſcharges all prior arrears ib. 
A bond given he rent arrear ſhalt 
not be deemed a payment or diſ- 
charge | 
A forliori if a note of hand is given ib. 


How rent ſhall be barred by tbe ſtat. 


of limitations EY 269 
Rent reſerved by parol ſhall rank as 
a ſpecialty in the diſtribution of 
eſtates by executors or adminiſtra- 
tors 291 
In debt for rent and ail debet pleaded, 
ſtat. of limitations and entry and 
eviction may be given in evidence 
305 
What words ſhall create a covenant 
for payment of rent 312 
Covenant for payment of rent is not 
diſcharged though the premiſes are 
burnt and ſo leſſee has no enjoy- 


317. 


rent muſt be brought 371 
In covenant for rent if the ſum is 

miſ-ſtated plaintiff ſhall recover 
what is really due — 30 
Vid. Leaſe, Afﬀgnee, Baron and 
Feme, Uſe and Occupation. 


Repairs. 


Where expended in repairs may be 
pleaded in bar to debt for rent 268 
Covenant to leave in repair does not 
extend to natural decay 327 
In what caſe an action will lie on it 
before the end of the leaſe and in 
what caſe not ib. 
To what things covenant to repair 
extends | | 328 
Ra - Extends 


267 


N 


Extends to aſſignee 347 
And to adminiſtrator 343 
Under a covenant to repair the heir 
may have covenant though not 
n 355 
May recover for an injury in the time 
of the anceſtor 356 
What damages ſhould be given on 
the covenant to repair 380 


Reſcue. 


How far it will juſtify a battery and 
how 2186 


Ketainer 


May be ho in evidence on non 
afſſumj fit 177 
An executor may retain either for a 
demand in his own right or as a 
truſtee 288 
An executor de ſon fort cannot re- 
tain 289 


Rewer fron. 


Grantee may maintain covenant 353 


Reward, 


Debt lies againſt the ſheriff for «1 
reward given by ſtatute for the 
conviction of coiners 224 

| Riens en Arrere 


Is a good plea to debt for rent 


8. 


SAILORS. 


In what caſes they ſhall loſe their 


wages 
dame caſe of omen 
id. Ship, 


Sales. 


173 
10. 


Money paid on a ſale is recoverable 


back again in aſſumpſit, if the 


11 


litle of the ag! is ——— 


D 


Depoſit when forfeited 


E XX. 

But the depofit-only is recoverih} 
with intereſt, not damages — 
loſs of the bargain 

But the goods ſold muſt be Nas 
before the action will lie It 

The contract of ſale muſt be at 

end ih 

If goods are loſt before delivery, wh 
ſhall bear the loſs 1 

What contracts are good under : 

ſtatute of frauds 

Things which are beſpoke and I 
delivered after, require no ea 
or note in writin 10 

Goods ſold at auctions are not with 
the ſtatute of frauds i. 

How far earneſt binds the bargain 1; 

i 

How an auctionier ſhould ſell i, 

In a writ of inquiry on the filed 

| goods, fraud in the ſale is not 

miſſile evidence ih; 


q 


Scire Facias 


| Cannot iſſue againſt the bail till u 


eft inventus returned to the ca | 
againſt the principal 29 
Notice required in executing a / 
fieri writ of enquiry ih 


Sea, 
| Perſons beyond ſea, how far bam 
by the ſtatute of limitations 15 


To whom that clauſe of the ſaws 
extends 15 


Secretary of State 


Cannot iſſue general warrants 
ſeize 4 


| May commit on' ſuſpicion, in * 


caſes 


Sentence 


Of the court of admiralty is gn 
evidence on a trial at-law # 


Servants. 


For non-payment of a ſervant's WF 
a party cannot be arreſted # 


Vid, Mafeer. Set 5 


Sett-o ff. : 
In aſſumpſit againſt aſſignees on an 
order for a dividend they cannot | 
It plead a ſett-off =. - oy 
a When a ſett-off was firſt given, and 
ih how it is to be pleaded 271 
why What debts only can be ſett-off 273 
1 Bail-bonds cannot, unleſs they have 
te been aſſigned | 16, 
it How notice of a ſett-off ſhould be 
0 be gien | : 5 _ 276 
reed How far a ſett-off is allowed in caſes 
1 of bankrupts _ 277 
ithi In what caſes only a ſett-off is plead- 
i. able | e 279 
; a Sheriff. 
ale d Money levied by the ſheriff on a fi. 
ot ol fa. and not paid over to plaintiff is | 


recoverable in aſſumpſit 85 


der-ſteriff's office are void 198 
Bonds to the ſheriff for fees are void 


ill u : 206 
ca i Debt lies to recover money which he | 
” has levied but not paid over 223 

3 (an Or when he has returned that he has 


id ſeized goods which were reſcued ib. 
| So it lies againſt the executor of the 


ſheriff 16. 
Debt lies againſt the ſheriff for an 
4 eſcape | 224 | 
9 — lies for his fees ih. 
What the ſheriff may plead to actions 
ſtatut Ke r 
againſt him 270 


Falſe impriſonment lies againſt a 
ſheriff for not diſcharging a defen- 
dant whom plaintiff had ordered to 
be diſcharged 416 


Ship. 


If a ſhip has been repaired but is 
burnt in dock aſſumpſit lies for 
the repairs 8 5 

There is no lien againſt the body of 
a ſhip for repairs done in Eng land 

| 111 

How far the act of the maſter ſhall 
bind the owners of the ſhip 110 

„„ perſon who repairs a ſhip may ſue 

Vee either maſter or owners ib. 

d ln what caſe the maſter ſhall not be 

liable | 112 


Sei- 


Bonds limiting the extent of the un- 


EN N N 
I How failors wages are to be regulated 


by the ſhip's earnings 213 


| Simony. | 


Bonds given on a fimoniacal agree - 


ment are void 6 161 
What is ſimony, and what not 1 


What bonds are not ſimonĩacal 192, 


Salvit ad Diem 


How to be pleaded 253 


| Speciahy. 


5 


| Aſſumpſit will not lie when the debt 


is due by ſpecialty 95 
But it may on a promiſe to pay the 
contents of a bond to an affignee ib. 
In the declaration in aſſumpſit it 


not due by ſpecialty = mol 


Statute Merchant or Staple. 


Debt lies on a ſtatute merchant or | 


ſtaple _ 216 


Sheriffs' fees are not due on executing 


a ſtatute merchant or ſtaple 225 
| Tenant by ſtatute merchant or ftaple 
may maintain covenant — 49 
Statutes quoted. 

5 Hen. 4. c. 20. — 17 
23 Hen. 6. c. 10. 205 
14 Hen. 8. 412 
23 Hen. 8. c. 6. 216 

32 Hen. 8. c. 28. 358 
32 Hen. 8. c. 34. 355 
32 Hen. 8. c. 37. 201 
5 & 6 Edu. 6. c. 16. 90 
— rms nn rn 191 

— — 200 

29 Eliza c. 4. 225 
31 Eliz. c. 6. 191 
41 n. c. 6. 181 
1 Fac. 1. c. 15. 413 
3 Fac. 1. c. 7. ol 
7 Jac. 1.C. 5. 396 

Ne 1 403 
7 Fac. i. c, ia. N 143 

21 Fac. 1. c. 12. 1 


ſhould appear that the debt was 


E N EE 


21 Fac. 1. c. 12. 424 Surety. 
—— . 16. 150 ö 
161 | Debt lies againſt 2 ws in a bai. 
395 bond at the ſuit of the ſheriff 226 
423 
22 FC 23 Car. 2. c. 9. 400 Surrender. 
— — c. II, 10 . 
29 Car. 2. c. 3. | 3s How it ſhall diſcharge the bail 211 
354 V. & M. c. 14. 287 | es” P , 
3 9 N. & M. c. 10. 332 T*. > 
—_— | 403 5 5 
9 S 10 V. & M. c. 3. 9 - | ; \ 
| C. 1 7. x 45 TAX. ; 
3& 4 Ann. c. 9. 22 | 
— ̃ 37 An imprifonment cannot be juſtifed 
— — 49 | under the general printed warrant WW 
49 5 Ann. c. 16. T5313 -:- | 418 1 
- 207 | 
— _ "NE Tenants. 
* 379 Tenants holding over after notice to 
9 Ann. c. 14. 190 quit forfeit double rent 20ð05 
12 Ann. c. 16. FA 187 | What notice is good th, 
12 Geo. 1. c. 29. 204 | Fenant in common ſhould join in co- 
2 Geo. 2. c. 22. 271 venant 345, 358 
2 Geo. 2. c. 23. 8 by courteſy may maintain co- : 
3 Geo. 2. c. 30. 164 venant * 350 cl 
— — 277 Vid. Rent. 7 
7 Geo. 2. c. 8. 199 | i 
$ Geo. 2. c. 24. — 7 Tan u 
x1 Geo. 2. c. 19. 19 
x 468 203 | Muſt always be ſo pleaded in aſſumpſi * 
. ee 118 where the party admits the money 
19 Geo. 2.C. 37. | 59 te be due 166 
NN . 61 | Where it can be pleaded after 20 
24 Geo. 2. c. 44. 423 imparlance 1067 
424 | When rout temps prift is neceſſary to cn 
26 Geo. 2. c. 3. 431 be loaded ib. WL 
7 Geo. 3. c. 42. 419 1 In war manner a tender is to be = 
12 Geo. 3. c. 36. + pleaded where the parties meet, 8 6 
14 Geo. 3. c. 48. 61 = whos wot * 168 
17 — 3. c. 26. + | What is a good tender 169 
v7 _ Zo. ©, 30. 27 | Tender and refuſal cannot be pleaded 
12 + Co: $$ 63 to a bond under ſtat. 4 & 5 An. 
a ſtatute is the ground of an ac- | 264 
tion and is miſ-recited it is fatal | Tender and refuſal how to be pleaded 
136] in covenant. — M 
Stock. | : a 4 The ce 
| SS in « 
Stock in any of the public funds is TO Circy 
not recoverable in an action for | The value of a maſquerade or off 
money had and received 98 | ticket recoverable in afſuwpſr 1 
| | 5 , | HP» 


E N W 
Where to lay the venue in covenant 
4 | 


Titliet. 


Covenant on a leaſe of tithes extends 
to aſſignees 252 


Trade. 


Contracts by an infant for goods to 
carry on trade are void 171 
Bonds in reſtraint of trade generally 
are void 195 
What bonds may be good 1b. 


Truſls. 


That a bond has been given in truſt 


is now pleadable to debt on a bond 


249 


U. | 


USE AvD OCCUPATION. 


Rent, how recoverable in an action 


for uſe and occupation 19 
\ proportionable part of that due to 
tenant for life is recoverable 20 
o an action for uſe and occupation 
ml habuit in tenementis is a bad 
plea 174 


Uſury. 


ponds whoſe conſideration is uſurious 


are void | 187 
What agreements are uſurious 188 
What are not uſurious 


Vid. Bond, Annuity. 
V. 
VENUE. 


The court will not change the venue 
in debt except under particular 
circumſtances 2 34 
here it muſt be laid in debt for 
rene. -. © | | 236 

ere in debt for an eſcape 239 

nere in an action againſt an exe- | 


| The verdict in debt may give damages 


debt for a ſpecific ſum ib. 

If the jury in an action againſt an 
executor find aſſets, they ſhould 
find the value 308 
What verdi&t is good in covenant 
wap 5 1 386 
Verdict in aſſault may find the de- 


189 


| 
| WAGER. 
| Wagers fairly won are recoverable in 
aſſumpſit 16 
The event muſt be contingent 76. 


373 

The venue in actions againſt juſtices 
of the peace, conſtables, Sc. muſt 

be laid in the proper county 424 


Verdi. 


How far the verdit in aſſumpſit 
ſhould follow the iſſue 178 
Plaintiff may recover leſs than he goes 
for, but cannot recover more 179 
The jury may find leſs in damages 
than are proved | 1b, 


beyond the penalty of the bond 
| 307 
How the verdift muſt be found in 


fendant guilty at a different day 
and place than laid by the plaintiff 


3 | 398 
Plaintiff can recover damages but 
once —_ 


If there are many defendants, the 
jury may find ſome guilty and 
others not guilty 399 
The verdict in an action of falſe im- 
priſonment can only give damages 
to the time of the action brought 
| 425 
Vid. Damages. | 


Muſt not be founded on an immoral 


cutor or adminiſtrator 243 


or indecent tranſaction 17 
Nor a cover to an illegal one 13 
What wagers are illegal VR 
If an aſſault is juſtified under a ſheriff's 1 


warraut 


D 


E X 


by | 


warrant it need not be produced 
8 
So defendant fhould ſhew the court 
from what court the writ iſſued on 
which the warrant was founded 
| 395 
If an arreſt be juſtified under a ma- 
n s warrant, the warrant 
ſhoul: be ſhewn to he legal 418 
The general printed warrant of a tax 
e not ſufficient ib. 
Warrant to arreſt a perſon for non- 
4 of ſervants' wages is 4 

i 
S warrants are illegal 
How far a conſtable ſhall juſtify un- 
der a n s warrant » 425 


Warranty. 


Warranty on a fale or exchange is 


not triable in an action for money 
had and received 97 


Witneſs. 


A factor may be a witneſs both for 
the buyer and feller 145 


410 


The ſubſcribing witneſs to 2 ben 
muſt always be produced 
The obligor 8 Ce ſſion not fufficiea 
th, 
Where the ſubſcribing witneſs to a © 
bond cannot be had, collateral eri. 
dence is admiſſible jb. 
Where the witneſs is infamous o | 
dead, how the bond is to be prost 
ot 4 
What the witneſs muſt prove * 
Falſe impriſonment will not lie for © 
arreſting a witneſs returning from 
a a trial 47 


Writ. 


| Suing out a writ ſhall prevent the 


ſtatute of limitations 156 7 
But the writ to prevent the ſtatute 
muſt have been proceeded on 187 
A writ muſt be retnrnable the next? 
term, or it 1s void 409, 411 


{ Falſe impriſonment lies where the? 


arreſt is on a void writ or proceſ 


40 
Aliter where the proceſs is e | 


THzZ END OF THE FIRST VOLUME. 


